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Dear Sirs,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): M CLACHER AND 9 OTHERS  (“complainants”) v 

MERCEDES-BENZ SOUTH AFRICA PENSION FUND (“first respondent”);  

ABSA CONSULTANTS AND ACTUARIES (PTY) LTD (“second respondent”) 

AND DAIMLER FLEET MANAGEMENT SOUTH AFRICA (PTY) LTD  

(“third respondent”)  

 

[1]  INTRODUCTION 

 

1.1  The complaint concerns the provision of information pertaining to the 

calculation and growth of the complainants’ benefits by the first 
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respondent and their entitlement to choose their own investment 

choice. 

 

1.2 The complaints were received by this Tribunal on 26, 27 and 31 August 

2015 and 1, 4 and 22 September 2015. Acknowledgement letters were 

sent to the complainants on 27, 31 August 2015 and 4, 8 and             

29 September 2015. On the same dates, copies of the complaints were 

forwarded to the second and third respondents requesting them to file 

their responses by no later than 27 and 30 September 2015, and 1, 2, 

4, 8 and 29 October 2015. A response, which was forwarded to the 

complainants, was received from the second respondent on behalf of 

itself, the first and third respondents on 14 October 2015. No further 

submissions were received from the parties.    

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.  

The determination and reasons therefor appear below.  

 

 

 

 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainants are employed by the third respondent on different 

dates as appears in Annexure “A” annexed hereto. The complainants 

are members of the first respondent, a registered pension fund in terms 

of the Act, by virtue of their employment. The second respondent is the 

current administrator of the first respondent. The third respondent is a 

participating employer in the first respondent. 

 

[3] COMPLAINT 
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3.1 The complainants submitted that the employees of the Telkom SA Ltd 

(“Telkom”) were transferred as a going concern in terms of section 197 

of the Labour Relations Act, 66 of 1995 (“LRA”) to the third respondent 

in 2000. In the same year, their fund credits were also transferred from 

the Telkom Retirement Fund to the first respondent.  

 

3.2 The complainants further submitted that they are dissatisfied with the 

poor fund performance (growth) prior to the administration of the first 

respondent by the second respondent as well as the unacceptable 

feedback they received from the first respondent in this regard.  

As a result thereof, they are concerned and demand answers to their 

questions more so now that they are about to be retrenched.  

They annexed a copy of the letter they sent to the board of the first 

respondent requesting the following information:  

 

1. declare the opening balance as at 01/04/2000 or at date of transfer from 

Telkom Retirement Fund to the first respondent 

 

2. declare the member contributions made per year to the first respondent from 

01/04/2000 to date 

 

3. declare the employer contributions made per year to the first respondent from 

01/04/2000 to date 

 

4. declare the fund growth per year from 01/04/2000 to date 

 

5. declare the number of contributing members per year as of 01/04/2000 to 

date 

 

6. declare the reasons that led to the ex-Telkom employees being “ring fenced” 

for the past 15 years 

 

7. declare the reasons and the calculation methods which were “used” in 2009 

when the first respondent received a financial injection after members were 

informed that the fund administrator interpreted investment instructions 

incorrectly; and  
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8. the rules of the first respondent indicate that its financial state must be 

investigated by the actuary every three years and that these results be made 

available to the employer and to the members of the first respondent, 

therefore, they believe that if the actuarial report/s were made available to 

them every three years the alleged poor growth performance of the fund 

could have been identified earlier. 

 

It is further stated that due to the fact that they are ex-Telkom employees and 

with the fact that they are ring-fenced created a growth trajectory and it could 

have been more financial desirable if they had different investment 

opportunities (investment and risk choices).”  

 

3.3 The complainants seek this Tribunal to help them receive the 

requested information and in particular the reasons that led to the ex-

Telkom employees being ring-fenced and poor fund performance.  

They also seek the first respondent to allow them to invest in the 

investment portfolios of their choice. The complainants also annexed 

copies of their benefit statements as at 1 March 2015 as well as copies 

of emails between them and the principal officer of the first respondent 

regarding the subject matter of this complaint.  

 

 

 

 

[4]  RESPONSE 

 

 First, second and respondents 

 

4.1 The second respondent filed a response on its behalf, the first and third 

respondents. The second respondent submitted that the third 

respondent bought a division of Telkom on 1 April 2000, as a going 

concern in terms of section 197 of the LRA and same was reflected in 

the sale agreement. The affected employees of Telkom were 

transferred to the third respondent on terms and conditions of 

employment and employment benefits which would be the same or not 
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worse than the terms and conditions and employment benefits which 

applied to the employees immediately prior to the sale. The third 

respondent was a division within the DaimlerChrysler South Africa (Pty) 

Ltd. The name of DaimlerChrysler South Africa (Pty) Ltd was changed 

to Mercedes-Benz South Africa (Pty) Ltd (“MBSA”) on 1 January 2008.  

 

4.2 The second respondent further submitted that the Telkom employees 

belonged either to the Telkom Retirement Fund or the Telkom Pension 

Fund. The Telkom Retirement Fund was a defined contribution fund 

and the Telkom Pension Fund was a defined benefit fund.  

The DaimlerChrysler South Africa Pension Fund was a defined benefit 

fund. The name of the DaimlerChrysler South Africa Pension Fund was 

also changed to the first respondent on 1 January 2008. Section C of 

the rules of the first respondent deals specifically with the defined 

contribution members who were transferred from the Telkom 

Retirement Fund.   

 

4.3 The second respondent further submitted that the Telkom employees 

were transferred to the first respondent as separate categories of 

members. Their fund benefits in the Telkom funds were mirrored in the 

third respondent and were defined in the rules of the first respondent 

as such. It annexed copies of the first respondent’s rules. Sections C, 

D and E deal with the members who were transferred from Telkom.  

 

4.4 The second respondent further submitted that, in essence, the 

complaint is in respect of the investment performance allocated to the 

member shares of the ex-Telkom defined contribution members as well 

as the lack of feedback and communication from the first respondent. 

The questions as per the complainant’s letter sent to the principal 

officer of the first respondent for the attention of the board, attached to 

the complaint, is addressed in the same order below: 
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1. Request for the opening balance as at date of transfer, i.e.  

1 October 2000  

 

• It attached an annexure with the information requested by the 

complainants.   

 

2. Request for the member contributions made per year to the first 

respondent from 1 October 2000  

 

• It attached an annexure with the requested information from 

March 2002 onwards.  

   

3. Request for the employer contributions made per year to the first 

respondent from 1 October 2000 

 

• It attached an annexure with the requested information from 

March 2002 onwards.  

 

In terms of the rules of the first respondent, the net employer 

contribution rate allocated to retirement benefits is 8.5% of 

pensionable salaries. The employer contributes a further 4.5% of 

pensionable salaries to cover the costs of administration and the 

costs of death and disability benefits. 

     

4. Request for the fund growth per year as from 1 October 2000 to 

date 

Below is a summary of the annual returns allocated to the member 

shares of the ex-Telkom defined contribution members for the 

financial years: 

 

   28/2/2002*   6.69% 

   28/2/2003*   6.69% 

   28/2/2004*  16.14% 

   28/2/2005*  15.10% 

   28/2/2006*  15.10% 

   28/2/2007*  12.00% 

   28/2/2008*  15.05% 
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   28/2/2009*    3.96% 

   28/2/2010    8.30% 

   28/2/2011    5.95% 

   28/2/2012  13.41% 

   28/2/2013  23.81% 

   28/2/2014  13.93% 

   28/2/2015  16.75%  

 

* A fixed rate of investment return of 8% was initially allocated to the 

defined contribution members. After a recommendation in the  

1 March 2006 and 1 March 2009 valuation reports, the board 

approved the allocation of actual net market value returns to 

members entitled to benefits on the defined contribution basis with 

effect from 1 March 2002. This point is expanded in the answer for 

question 7 below. 

 

5. Number of contributing members per year as from 1 October 2000 

to date 

 

This is confidential information and unless the complainants are able 

to indicate the relevance of this information to their complaint, the 

first respondent is not willing to provide it. Such information will also 

require the express written permission of the contributing members in 

order to disclose such. 

 

6. The reason the Telkom members were “ring-fenced” since 2000 

 

At the time of the transfer, the first respondent was the most 

appropriate fund the third respondent participated in, to which the ex-

Telkom fund members could transfer. The benefits in the Telkom 

funds were mirrored in the first respondent and new categories of 

membership were established in the first respondent to reflect the 

specific benefits and to house the ex-Telkom fund members. Section 

C of the rules deals with the ex-Telkom members who transferred 

from the Telkom Retirement Fund. 

 

The Mercedes-Benz South Africa Defined Contribution Fund was 

established on 1 March 2001. All members of the first respondent, 
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including the ex-Telkom fund members, were afforded the 

opportunity to become members of the Mercedes-Benz South Africa 

Defined Contribution Fund, which offered member investment choice 

and flexible insured benefits. The contribution by the third respondent 

on behalf of member of the Mercedes-Benz South Africa Defined 

Contribution Fund is 9% which includes all costs (administration and 

risk costs). Various workshops were held, explaining the options to 

employees. The first opportunity to transfer to the Mercedes-Benz 

South Africa Defined Contribution Fund was during 2002, with effect 

from 1 March 2003. It annexed the third respondent’s memorandum 

informing employees of the opportunity. Information sessions were 

held to assist employees to make a decision; a copy of the notice to 

members in this regard is annexed. 

 

A further opportunity was offered for members of the third respondent 

to move to the Mercedes-Benz South Africa Defined Contribution 

Fund in May 2004. It annexed the third respondent’s notice in this 

regard, which also gave details of information sessions to be held.       

 

7. The reason for the calculation method used for fund returns 

before and after 2009 

 

A fixed rate of return of investment of 8% was initially allocated to the 

defined contribution members. The valuator to the first respondent 

made a recommendation in the 1 March 2006 and 1 March 2009 

valuation reports that actual market returns be allocated instead of 

8%. The recommendation was approved by the board on                 

30 November 2006. The correction to allocate market value returns 

to members from 1 March 2002 and to 28 February 2009 was made 

in 2009 as follows: 

 

• The member shares based on the market value returns were 

calculated and compared to the member shares on the 

administration records 

 

• The difference was added to each member’s share as at  

28 February 2009; and  

 



 

 

9 

• According to the 2009 valuation report, actuarial returns were 

allocated to the contributions and the liability has increased by 

R11 881 000.00.     

 

The calculation of the increase and the liability was explained in a 

statement that was issued to each ex-Telkom fund member to inform 

them of the revised fund credit as at 31 March 2009. It annexed a 

copy of the member communication in this regard.  

   

8. Alleged poor communication regarding investment growth to the 

ex-Telkom fund members 

 

Annual benefit statements were provided to all members of the first 

respondent. Below is a summary of the distribution method of the benefits 

since 2008. 

  

2008 Lekana placed the benefit statements online. 

2009 Momentum provided each member with a pin and username 

in September so that members could view the statement on 

line. 

2010 Sent electronically to the employer  

2011 Printed and delivered to the Employer 

2012 Sent electronically to the employer and made available on the 

Member Web. 

2013 Published on the Member Web on 12 September 2013. 

2014 Emailed directly to members on 1 September 2014. 

2015 Emailed directly to members on 12 August 2015.  

     

Member benefit statements are also available anytime on the Member Web 

to all members since 2013. 

 

In addition to the benefit statements, the first respondent held various 

communication sessions, specifically for the ex-Telkom fund members to 

address specific questions and concerns. Presentations to ex-Telkom defined 

contribution members were held during February 2009 and 2013. It annexed 

a communication that was published and sent to members in the form of 

frequently asked questions, which responded to concerns raised by the  

ex-Telkom members. 
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A meeting was held on 25 July 2013 between representatives of the first 

respondent and third respondent’s leadership team as well as member 

representatives. The purpose of the meeting was to address and clarify 

issues that have been brought forward by the ex-Telkom fund members, who 

are now members of the first respondent. It annexed a copy of the minutes of 

the meeting as proof thereof.   

      

4.5 In respect of the reason the ex-Telkom fund members were not offered 

investment choices and whether their investments were handled 

appropriately by the first respondent, the second respondent 

responded by submitting that the members’ interests must be protected 

at all times and the board of the first respondent is required to observe 

the utmost good faith and exercise proper care and diligence. It is the 

duty of the board to invest the assets of the first respondent.  

It was decided that setting up member investment choice would open 

the first respondent up to higher risk. Taking into account the 

membership profile and benefit design of the first respondent, the 

investment portfolio utilised by the first respondent for the investment of 

its assets was found by the board to be suitable. 

 

4.6 The second respondent further submitted that a meeting was held on 

25 July 2013 regarding the ex-Telkom fund members with the third 

respondent. The purpose of the meeting was to address and clarify 

issues that had been brought forward by the ex-Telkom fund members 

to the first respondent. Investment choice options were, inter alia, 

discussed at the meeting. It was explained that the first respondent 

made a decision that investment choices would not be offered since 

the ex-Telkom members had death and disability risk benefits and 

there exist some cross-subsidisation in respect of the costs of the risk 

benefits offered. The lump sum payable at death is 3 times annual 

pensionable salary plus a spouse’s pension of 40% of the member’s 

pensionable salary and a child’s pension of 7.5% of the member’s 

pensionable salary or 15% of the member’s pensionable salary where 
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there is no spouse. In respect of the member with no spouse or 

children, the death benefit is the greater of 3 times annual pensionable 

salary and a member in the first respondent. The permanent disability 

benefit is 75% of a member’s monthly pensionable salary.  

This was made possible as the employer was paying a much higher 

contribution than the contributions paid to the Mercedes-Benz Defined 

Contribution Provident Fund. 

 

4.7 In respect of the complainants’ concern regarding the poor growth of 

their benefits, the second respondent further submitted that this matter 

was also discussed at the meeting of 25 July 2013. The first 

respondent’s investment strategy was changed from a capital 

protection strategy to a balanced type investment strategy in 2011.  

The first respondent’s investment return since 2011 had outperformed 

most large global asset managers’ returns. The average fund return 

over the three year period up to 28 February 2015 was 18%, which 

compares with the returns of balanced fund portfolios as reflected in 

the ABSA Monitor (attached).  

 

4.8 The second respondent concluded by submitting that it has addressed 

the complaint satisfactorily and therefore, it must be dismissed. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

 5.1 The issue for determination is whether or not the first and second 

respondents provided the complainants with the requested information 

pertaining to the first respondent’s opening balance as at date of 

transfer, i.e. 1 October 2000, member and employer contributions 

made per year to the first respondent from 1 October 2000 to date, the 

fund performance (growth) per year from 1 October 2000 to date, the 

number of contributing members to the first respondent per year from   
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1 October 2000 to date, the reason the ex-Telkom fund members 

(including the complainant) were “ring-fenced” since 2000 as well as 

the reason for the calculation method used for fund returns before and 

after 2009. It must also be determined if the members of the first 

respondent (including the ex-Telkom fund members) are entitled to 

make their own investment choices in terms of the registered rules of 

the first respondent and whether or not the board of the first 

respondent failed to exercise proper care and diligence in respect of 

investments resulting in the poor growth of the members’ benefits. 

 

Provision of information to the complainant 

 

 5.2 Section 7D of the Act deals with the duties of the board of 

management of a pension funds organisation and provides that: 

 

   “7D.     Duties of board 

  

(1) The duties of a board shall be to - 

  

     (a)-(b)   … 

 

(c) ensure that adequate and appropriate information is 

communicated to the members and beneficiaries of the fund 

informing them of their rights, benefits and duties in terms of 

the rules of the fund, subject to such disclosure requirements 

as may be prescribed; 

 

(d)-(f)    …” 

 

 5.3 Therefore, the Act enjoins pension funds to ensure that adequate and 

appropriate information is communicated to members informing them 

of their rights, benefits and duties in terms of the rules. The failure by a 

pension fund, in the absence of appropriate justification, to provide 

relevant information required by a member for the exercise of his/her 

rights constitutes a breach of the duty to act in good faith and amounts 
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to an improper exercise of powers and maladministration of the fund as 

contemplated in the definition of a complaint (see Lediga v Bosal Afrika 

Group Provident Fund and Another [2001] 7 BPLR 2211 (PFA) at 

2216G-H and Biermann v ABSA Consultants & Actuaries (Pty) Ltd and 

Others [2002] 4 BPLR 3347 (PFA)).   

 

5.4 In the present matter, the complainants requested the first and second 

respondents to provide them with the requested information pertaining 

to the first respondent’s opening balance as at date of transfer, i.e.            

1 October 2000, member and employer contributions made per year to 

the first respondent from 1 October 2000 to date, the fund performance 

(growth) per year from 1 October 2000 to date, the number of 

contributing members to the first respondent per year from  

1 October 2000 to date, the reason the ex-Telkom fund members 

(including the complainant) were “ring-fenced” since 2000 as well as 

the reason for the calculation method used for fund returns before and 

after 2009.  

 

 5.5 The submissions indicate that the first and second respondents 

provided the complainants with the requested information as shown in 

paragraph 4.4 above except the number of contributing members to the 

first respondent per year as from 1 October 2000 to date. The first and 

second respondents’ reason for not providing this information is that 

this is confidential information and unless the complainants are able to 

indicate the relevance of this information to their complaint, the first 

respondent is not willing to provide it. The first and second respondents 

further submitted that such information will also require the express 

written permission of the contributing members in order to disclose 

such information.   

 

 5.6 The complainants are requesting merely the number of contributing 

members of the first respondents for the period in question and not the 

list of contributing members and their fund credits from October 2000 to 
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date as this would be private and confidential information.  

The information requested by the complainants is public information as 

it also appears on the first respondent’s valuation reports published on 

the Financial Services Board website. Therefore, the first and second 

respondents do not require the express written permission of the 

members in order to disclose the number of contributing members of 

the first respondent during the period in question. Therefore, the 

complainants are entitled to be provided with the number of the first 

respondent’s contributing members per annum from October 2000 to 

date. 

 

 Whether members entitled to investment choices in terms of the fund’s rules  

 

 5.7 The complainants submitted that they seek the first respondent to allow 

them to invest in the investment portfolio of their choice. On the other 

hand, the second respondent submitted that it is the duty of the board 

to invest the assets of the first respondent. It was decided that setting 

up member investment choice would open the first respondent up to 

higher risk. It was explained that the first respondent made a decision 

that investment choice would not be offered since the ex-Telkom 

members had death and disability risk benefits and there exist some 

cross-subsidisation in respect of the costs of the risk benefits offered. 

 

5.8 Section 13 of the Act provides that the rules of a registered fund are 

binding on the fund, its members, shareholders and officers, and on 

any person who claims under the rules or whose claim is derived from 

a person so claiming. Because of the binding effect of the rules on the 

fund, the fund may only pay out to its members those benefits provided 

for in its rules. That was emphasized by the Supreme Court of Appeal 

in Tek Corporation Provident Fund and Others v Lorentz [2000] 3 

BPLR 227 (SCA) at 239D-E, where Marais JA stated as follows: 
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“What the trustees may do with the fund’s assets is set forth in the rules. If 

what they propose to do (or have been asked to do) is not within the powers 

conferred upon them by the rules, they may not do it.”  

  

5.9 This Tribunal perused the registered rules of the first respondent and 

discovered that they do not make provision for member investment 

choice. It follows that the members of the first respondent are not 

permitted to make their own investment choices in terms of its 

registered rules. Rule B1.5.0 of the rules of the first respondent 

provides that the board has a power to invest the assets of the first 

respondent and to delegate its powers to make investment to a 

committee or sub-committee constituted from its own members, a 

financial institution as defined in the Financial Institutions Act, 1984  

(Act No. 39 of 1984), a person as defined in the Stock Exchanges 

Control Amendment Act, 1985 (Act No. 1 of 1985) approved by the 

relevant registrar or an investment manager approved in terms of 

section 13B of the Act. Therefore, the power to make investments rests 

with the board of the first respondent at present in terms of its 

registered rules. In the circumstance, the complainants’ request cannot 

be granted. 

 

Whether the board acted with care and diligence whilst investing fund’s assets 

 

5.10 The complainants are concerned about poor fund performance prior to 

the second respondent became the administrator of the first 

respondent. In respect of the complainants’ concerns regarding the 

poor growth of their benefits, the second respondent submitted that this 

matter was also discussed at the meeting of 25 July 2013. The first 

respondent’s investment strategy was changed from a capital 

protection strategy to a balanced type investment strategy in 2011.  

The first respondent’s investment return since 2011 had outperformed 

most large global asset managers’ returns. The average fund return 

over the three year period up to 28 February 2015 was 18%, which 
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compares with the returns of balanced fund portfolios as reflected in 

the ABSA Monitor which is annexed to its submissions.  

 

 5.11 This is a claim founded in delict and therefore, all the elements of 

delictual liability must be proven in order for the complaint to succeed 

(see Dirkse v Lifecare Group Holdings Provident Fund [2001] 8 BPLR 

2345 (PFA); Hooley v Haggie Pension Fund and Another [2002] 1 

BPLR 2939 (PFA)). These elements are outlined below: 

 

• There must be misconduct or omission; 

• The act or omission was negligent and unlawful; 

• The complainant must show that he has suffered loss; and 

• There must be a causal nexus between the act or omission and the loss.     

 

5.12 It appears from the submissions that a fixed rate of return of investment 

of 8% was initially allocated to the defined contribution members,  

i.e. ex-Telkom fund members. The valuator to the first respondent 

made a recommendation in the 1 March 2006 and 1 March 2009 

valuation reports that actual market returns be allocated instead of 8%.  

The recommendation was approved by the board. The correction to 

allocate market value returns to members from 1 March 2002 to  

28 February 2009 was made in 2009. As a result thereof, the member 

shares based on the market value returns were calculated and 

compared to the member shares on the administration records, the 

difference was added to each member’s share as at 28 February 2009 

and this correction was reflected in the 2009 valuation report.  

5.13 It was incorrect for the first respondent in the first place to allocate a 

fixed rate of interest when the actual rates differed from time to time. It 

did not reflect the actual rate of return earned by each member’s fund 

value as members’ fund values are not the same (different amounts) in 

the investment market. The current allocation is done in the correct 

manner in that it reflects the actual rate of interest earned by each 

member’s investment in the market.    
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5.14 Therefore, as far as investment performance (growth) is concerned, it 

appears (in the absence of any evidence to the contrary) that a fixed 

rate of return of investment of 8% that was initially allocated to the 

defined contribution members, i.e. ex-Telkom fund members, prior to 

2009 as opposed to the actual market value returns that are allocated 

to members’ benefits presently contributed to the huge difference when 

compared to the average fund return of 18.1% over the past three year 

period up to 28 February 2015. The correction to allocate actual market 

value returns to members from 1 March 2002 to 28 February 2009 was 

made in 2009. Therefore, there is no evidence of neglect by the board 

of its duties when investing the assets of the first respondent in this 

matter. Therefore, this aspect of the complaint is dismissed. 

 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows: 

 

6.1.1 The first respondent is ordered to provide the complainants 

with the number of contributing members to the first respondent 

per year as from 1 October 2000 to date, within two weeks from 

the date of this determination. 

 

 

 

 

DATED AT PRETORIA ON THIS 25TH DAY OF NOVEMBER 2015 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  



 

 

18 

 

 

 

 

 

 

Section 30M filing: High Court 

Parties unrepresented  

  

  

  

 

ANNEXURE “A” 

 


