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Dear Sir 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): TJ LOUW (“complainant”) v MOMENTUM RETIREMENT 

ANNUITY FUND (“first respondent”) AND MMI GROUP LIMITED (“second 

respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the causal event charges levied by the first 

 respondent upon the complainant reducing his monthly premium, his 

 subsequent request to make his policy paid-up and transfer his 

 fund credit to another approved retirement annuity fund. 

  

1.2 The complaint was received by this Tribunal on 17 September 2014.  

A letter acknowledging receipt thereof was sent to the complainant on 

6 October 2014. On the same date, the complaint was forwarded to the 

respondents requesting a response by 3 November 2014. On  

17 November 2014, a response was received from the second 

respondent. On 24 November 2014, the response was forwarded to the 
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complainant requesting further submissions, if any, by 8 December 

2014. The second respondent made further submissions on 20 April 

2015. No further submissions were received from the parties.     

 

1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 

appear below.  

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant was admitted to the membership of the first 

respondent by virtue of purchasing a retirement annuity fund policy 

with policy number 01002633532 (“the policy”) on 14 March 2005. The 

inception date of the policy was 1 April 2005, with a 31 year,  

4 month term and a monthly premium in the amount of R500.00 

 

 2.2 The first respondent is a registered retirement annuity fund in terms of 

the Act. The second respondent is the underwriting insurer and 

administrator of the first respondent.  

 

[3] COMPLAINT 

 

3.1 The complainant submitted that on 12 March 2013, he requested to 

make his policy paid-up due to financial constraints.  A penalty of            

R4 419.46 was charged to make his policy paid up. A further amount of 

R200 was charged as an alteration fee as well as the outstanding 

broker commission in the amount of R866.49. 

3.2 The complainant further submitted that in July 2014, he requested a 

section 14 transfer of his fund credit to another approved retirement 

annuity fund. The first respondent charged him a further penalty in the 

amount of R11 032 and an early termination fee in the amount of 

R200.00.  
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3.3 The complainant is aggrieved with the penalties charged by the second 

respondent and wants the charges to be reduced to 13% of the fund 

value which amounts to R8 105.37, less the penalty charged for 

making his policy paid up which amounts to R4 419.46.  

 

3.4 The complainant requests this Tribunal to assist him in this regard and 

order the first respondent to reduce the causal event charges. 

   

[4] RESPONSE 

  

 First and second respondents 

 

 4.1 The second respondent submitted a response on behalf of the first 

 respondent.  

 

 4.2 The second respondent confirmed that the complainant became a 

 member of the first respondent on 1 April 2005, when he purchased 

 policy  number 01002633532. The policy had a 31 year, 4 month 

 term  with a monthly premium in the amount of R500.00.  In May 2007 

 the complainant requested a reduction in the monthly contributions. 

 On 17 May 2007, his monthly recurring contributions reduced 

 from R605.00 to R300.00. 

 

 4.3 The second respondent further submitted that in March 2013, the 

 complainant requested to have his policy made paid-up. On 12 

 March 2013, the policy was made paid up. Contractual contributions 

 were received until 31 December 2012. The second respondent 

 submitted that at each of the events an exit fee based on the fund 

 value  at the time, a policy alteration fee and a portion of the balance in 

 the commission amortisation account was deducted from the 

 complainant‟s fund value.  
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 4.4 In June 2014, the complainant requested and was provided with a 

 quotation reflecting his fund value and fund credit value should the 

 second respondent give effect to this instruction to terminate his 

 policy and transfer his fund credit to a fund administered by another 

 insurer.  

 

4.5 The second respondent submitted that if a policyholder requests a 

reduction in his/her contractual contributions or requests to have 

his/her policy made paid up or to transfer his/her fund credit in terms of 

section 14 of the Act; then the policy conditions provides for the 

following costs: 

 

 Recurring upfront costs 

 

During the first two years of inception of the policy, the second respondent 

prefunds the payment of full commission to the broker and recovers the 

already paid commission plus interest thereon  (at 10% p.a) on a monthly 

basis from the member over the term of the contract.   In the event that a 

member reduces contributions or requests the policy to be made paid-up, 

only a portion of the commission loan account balance is immediately 

recovered from the member‟s fun value. The balance will be received in 

smaller monthly deductions going forward.  In the event the member instructs 

to transfer his benefit to another fund, the full commission loan account 

balance becomes payable by the member and is recovered form the 

member‟s fund value.  

 

 Exit fees (normal and loyalty)   

 

1. Normal exit fee: 

This  fee  is charged if a member terminates his policy contract within the          

first  5 years  from  inception of the contract.  This is not applicable as the   

complainant‟s policy was in force for more than 5 years.  

2. Loyalty option exit fee 

This fee is charged if a member who selected the loyalty option 

terminates his policy within 16 years from the inception of the contract.  If 

the contract is terminated in the first year, the fee to be charged is equal 

to 36% of the members fund value at the date of termination. There is an 

exit fee of 5% the decreased yearly over 5 years, where it will then be 0% 
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after 5 years. However, on top of this an extra exit fee of 31%, if contract 

is taken with the loyalty option,   this reduced with 2% each year and 

therefore at inception the total exit fee is 36%.  

 

4.6 The second respondent submitted that an alteration fee is payable 

every time policy changes are effected due to the member‟s request. 

The complainant paid an alteration fee in 2007, when he requested a 

reduction in his contributions and again in 2013, when he requested 

the policy to be made paid-up. An alteration fee is also payable for 

effecting a section 14 transfer. The alteration fee is for recovering 

administration costs involved for amending contracts and to give effect 

to a section 14 transfer. The alteration fee is not included in the on-

going administration fee as not all members will request changes to 

their policy contracts or request transfers to other funds. The 

termination cost calculation is summarised as follows: 

 

 Contribution 

reduction 

17/5/2007 

Benefit made 

paid-up 

12/3/2013 

Section 

14 transfer 

November 2014 

Fund value R16 863.20 R57 355.29 R62 722.00 

Less broker 

commission 

(R3 953.74) (R866.49) R6 938.96 

Less exit fee (R2 542.03) (R4 419.46) R3 800.29 

Less alteration fee (R200.00) (R200.00) (R200.00) 

Fund credit R14 301.26 R51 869.34 R51 783.00 

 

 The second respondent submitted that the complainant will be charged 

termination fees in line with his policy document and will not be 

charged double. Therefore, the complaint should be dismissed. 

 

Further submissions 

 

4.7 On 20 April 2015, the second respondent submitted that it agrees with 

the principles used in the actuary‟s calculations, except for the fact that 

it grow the fees deducted on each alteration at a fixed rate of 6% per 



 

 

6 

annum and not the experienced portfolio returns as used in the 

actuary‟s calculations. The reasons for using a fixed rate on such costs 

are due to the fact that these costs are no longer invested in the 

underlying portfolios.  The use of the 6% has been approved by the 

second respondent‟s statutory actuary. The maximum penalty that can 

be deducted in terms of the Statement of Intent, if the contract is 

surrendered, is in fact more than what the standard surrender value 

basis allows it to deduct.  The surrender value is more than allowed in 

terms of its interpretation of the Statement of Intent, therefore, it does 

not agree that it needs to provide an improved surrender value should 

the complainant decide on a section 14 transfer.      

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue to be determined is the reasonableness of the causal event 

charges that were imposed by the second respondent on the 

complainant‟s policy. 

  

5.2 The complainant submitted that on 12 March 2013, he requested to 

make his policy paid-up due to financial constraints. A penalty of            

R4 419.46 was charged to make the policy paid-up. A further amount 

of R200 was charged for an alteration fee as well as the outstanding 

commission in the amount of R866.49. The complainant further 

submitted that in July 2014, he requested a section 14 transfer of his 

fund credit to another approved retirement annuity fund. The first 

respondent then charged him a further penalty in the amount of         

R11 032, as well as an early termination fee in the amount of R200. 

5.3 The second respondent submitted that in March 2013, the complainant 

requested to have his policy made paid up and this was done on 12 

 March 2013. Contractual contributions have been received until 31 

December 2012. The second respondent submitted that at each of the 

events an exit fee based on the fund value at the time, a policy 

alteration fee and a portion of the balance in the commission 
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amortisation account had been deducted from the complainant‟s fund 

value. In June 2014, the complainant requested and was provided with 

a quotation reflecting his fund value and fund credit should the second 

respondent give effect to this instruction to terminate his policy and 

transfer his fund credit to a fund administered by another insurer. The 

second respondent submitted that if a policyholder requests a reduction 

in his/her contractual contributions or requests to have his/her policy 

made paid up or to transfer his/her fund credit in terms of section 14 of 

the Act; then the policy conditions provides for recurring upfront 

commission costs and exit fee costs.  The second respondent 

submitted that an alteration fee is payable every time policy changes 

are effected due to the member‟s request. The complainant paid an 

alteration fee in 2007, when he requested a reduction in his 

contributions and in 2013, when he requested the policy to be made 

paid-up. An alteration fee is also payable for effecting a section 14 

transfer. The alteration fee is to recover the administration cost involved 

for amending contracts and giving effect to a section 14 transfer. The 

alteration fee is not included in the on-going administration fee as not 

all members will request changes to their policy contracts or request 

transfers to other funds. The second respondent summarised the 

termination costs as per paragraph 4.6 above.  

 

5.4 The question of what constitutes the charges and fees to be recouped 

when a retirement annuity policy is made paid up or terminated were 

thoroughly canvassed in a review application following a determination 

of this Tribunal, by the Cape High Court in the matter of Old Mutual Life 

Assuarance Company (SA) LTD v Pension Funds Adjudicator and 

Others [2007] 1 BPLR 117 (C). Fourie J, at paragraph 35, stated:   

  

 “The fact that the policy does not specify a formula according to which the 

paid-up reduced benefit is to be calculated, does not mean the Applicant has 

an unfettered discretion to arbitrarily determine a value in a manner that is 

unfair, unreasonable or capricious. In this regard, I am in agreement with 

Applicant‟s submission that the provisions the LTIA, referred to hereunder, 
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dictate that the paid-up reduced benefit to which the Second Respondent is 

entitled has to be calculated in accordance with generally accepted actuarial 

principles and practice.”   

 

5.5 At paragraph 39 the learned Judge agreed with the explanation of the 

applicants‟ actuary as to what constitutes the actuarial basis upon 

which the costs and charges are based, which he described as: 

  

 “The actuarial basis of an individual policy sets out the assumptions that are 

made and underpin that policy regarding the risks undertaken by the insurer, 

the cost to the insurer of meeting the benefits covered thereby, and the costs 

incurred in setting up and implementing the policy. To ensure that the 

premiums, benefits and other values attached to the policy are actuarially 

sound, rules approved by the statutory actuary are applied to arrive at the 

actuarial specifications and formula that constitute the actuarial basis of the 

policy.”     

 

5.6 Further, section 52 of the LTIA prescribes the manner in which long-

term policies are to be dealt with in the event of premature cessation of 

contributions. The insurer must have rules approved by the statutory 

actuary that prescribe a sound actuarial basis and the method to be 

used to value a long-term policy in the event of a causal event 

occurring. Thus, the benefits and values attaching to a prematurely 

terminated policy, and any distinctions between it and policies that do 

not prematurely terminate, must be actuarially sound. 

 

5.7 Lastly, in addition to the requirement that causal event charges must be 

computed using generally accepted actuarial principles that ensure the 

actuarial soundness of the insurer, on 1 December 2006 the Minister of 

Finance promulgated regulations in terms of the LTIA that stipulate 

maximum causal event charges in respect of causal events that 

occurred on or after 1 January 2001. 

 

5.8 This Tribunal engaged the services of an independent actuary to 

assess if the calculations used to determine the value of the 
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complainant‟s benefits can be justified. The actuary submitted that the 

Statement of Intent places a limitation of 30% on premium reduction 

charges imposed on policies in respect of which early premium 

cessation took place after 1 December 2006. The cumulative penalty 

fee charged on the complainant„s estimated fund value before any 

adjustments was approximately 31%. This is marginally above the 30% 

maximum allowance for causal event charges according to the LTIA. 

The actuary further submitted that he estimated the average rate of 

return from inception using the contribution history as provided in the 

data and allowing for the first two penalty fees as well as all fees. The 

return from inception was estimated as 11.9% per annum. The 

independent actuary is of the opinion that the cumulative penalty fee 

was not in line with the Statement of Intent. A reduction of the third 

alteration fee from an amount of R10 939.00 to R10 337.00 would 

reduce the cumulative penalty fee to the 30% maximum allowance for 

causal event charges and the cumulative penalty fees charged by the 

second respondent will thereafter not be deemed to be unreasonable.  

 

5.9 On 22 April 2015, the actuary submitted a revised report in a reply to 

the second respondent‟s comments on their report and findings as per 

paragraph 5.8 above.  The actuary submitted that they agree that the 

earlier fees were no longer invested once it was deducted and they are 

satisfied that the initial fees were not in breach of the statement of 

intent.  They further agree that a fixed rate of 6% is not an 

unreasonable rate to use for such a notional return calculation. They 

agree that the cumulative fees deducted increased at 6% per annum 

and do not exceed 30% of the investment account.  However, the 

Statement of Intent does not express the limit as a “30% maximum 

fee”, it is expressed as a “70% maximum value of the investment 

account”. In terms of the Statement of Intent, the complainant‟s 

investment account after deductions should be at least 70% of the 

investment account before any alterations.  The intention behind this 

limitation is to ensure that members do not forfeit more than 30% of 
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their investment account as a result of causal event charges.  

Previously deducted fees would have been invested in the first 

respondent if it was not deducted. The impact thereof on the 

complainant‟s account therefore continues to grow at the underlying 

fund growth as members continuously forfeit growth on these 

disinvested fees. Therefore, the actuary is of the opinion that the 

current investment account is less than 70% of what the investment 

account would have been before any alteration fees. As a result the 

actuary upholds the initial conclusion.  

 

5.9 It is in relation to this kind of result that the National Treasury saw it fit 

to introduce TCF principles which are intended to culminate in 

legislation that will guide the relationship between the financial industry 

and consumers. Although it is intended to culminate in legislation, it is 

also intended as a tool for self-regulation by the industry to measure 

themselves as to whether or not in conducting their business they are 

dealing fairly with the consumer by, inter alia, providing them with 

sufficient and clear information that will enable them to make informed 

choices when acquiring financial products. The following TCF 

principles are applicable in this matter:  

 

 Customers are given clear information and are kept appropriately 

informed before, during and after the time of contracting; and 

 Customers do not face unreasonable post-sale barriers to change 

product, switch provider, submit a claim or make a complaint. 

 

5.10 This Tribunal notes with concern the weaknesses in the regulations in 

the retirement sector where members are unreasonably penalised for 

causal events, when viewed in light of the abovementioned TCF 

principles. This is due to the fact that most retirement annuity products 

fail the abovementioned TCF principles in that in the event that a 

customer wishes to switch providers, drastic termination fees are 

imposed. The policy does not specify the types of charges, the 

assumptions and methodology for calculating the alteration charges or 
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the termination charges, which raises the balance of fairness in the 

terms of the contract.     

 

5.11 This Tribunal finds that the causal event charges are not in line with the 

regulations in terms of the LTIA. Therefore, the second respondent 

should be ordered to recalculate the complainant‟s charges in line with 

the LTIA and Statement of Intent. 

 

[6] ORDER   

 

6.1  In the result, the order of this Tribunal is as follows: 

 

6.1.1 The second respondent is ordered to recalculate the 

complainant‟s causal event charges, in line with the LTIA and 

Statement of Intent, within three weeks from the date of this 

determination; and 

   

6.1.2 The first respondent is ordered to pay the difference in value  to 

the complainant within two weeks from completing its 

calculations in paragraph 6.1.1 above.  

 

 

 

 

 

 

 

DATED AT PRETORIA ON THIS 29TH DAY OF APRIL 2015 
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____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR    

 

 

 

 

 

Section 30M Filing: High Court 

Parties unrepresented   

     

 

     

 


