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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): DJ MALHERBE (“complainant”) v ESKOM PENSION 

AND PROVIDENT FUND (“respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the smoothed return policy applied by the 

respondent to the deferred scheme, the difference in calculating the 

spouse’s pension of the deferred pensioner and the in-service retirees 

and the fact the deferred pensioner’s spouse is not eligible for a 

spouse’s pension if the deferred pensioner married the spouse after the 

member became a pensioner. 

 

1.2 The complaint was received by this Tribunal on 18 December 2015. A 

letter acknowledging receipt thereof was sent to the complainant on             

12 January 2016. On the same date, a copy of the complaint was 

dispatched to the respondent giving it until 12 February 2016 to file its 
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response. The respondent requested an extension to file its response 

by 19 February 2016. A response was received from the respondent on 

19 February 2016. On 25 February 2016, a copy of the response was 

forwarded to the complainant requesting him to file further submissions 

by 9 March 2016. Further submissions were received from the 

complainant on 1 March 2016. A report from the actuary was received 

by this Tribunal on 20 June 2016. On 23 June 2016, the actuary’s 

report was forwarded to the respondent requesting it to file a response 

by 14 July 2016. Further responses were received from the respondent 

on 13 July 2016, 26 July 2016 and 1 August 2016. On 23 September 

2016, this Tribunal received the actuary’s feedback to the respondent’s 

response dated 1 August 2016.  

   

 1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are known to the parties, only those facts that are 

pertinent to the issues raised herein will be repeated. The determination 

and reasons therefor appear below.  

 

[2]     FACTUAL BACKGROUND  

 

2.1 The complainant is a member of the respondent. He was employed by 

Eskom Holdings SOC Limited (“the employer”) from 1 December 1977 

to 28 February 2009.  

 

2.2 He elected to leave his resignation benefit with the respondent as a 

deferred pensioner. The complainant is considering retiring during 2016 

and has reviewed the benefits allocated as a result of the respondent’s 

investment performance. The discrepancies between the fund growth 

and the interest allocated to deferred members gave rise to this 

complaint.  

 

[3] COMPLAINT 
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3.1 The complainant is dissatisfied with the respondent’s allocation of 

interest to deferred members as compared to the fund growth. He 

mentioned that the respondent does not pay interest reflecting the real 

fund growth, yet it says it has a policy that pays the average growth 

over the preceding years. He submitted that the respondent did not pay 

the four year rolling average for 2009, which is contrary to its own 

policy. He stated that the policy of averaging rather than protecting 

members against market fluctuations has a detrimental and negative 

effect on deferred members. He mentioned that the actual net effect 

when using the respondent’s own fact sheets equates to a fund growth 

of approximately 17% per annum versus an allocated average annual 

interest to deferred members of 8.25% up to June 2014. He indicated 

that in his case that amounts to a loss of approximately R3 million in 

interest which is equal to the actual interest allocated. 

 

3.2 He submitted that the respondent allocates 60% of the pension to the 

in-service retiree’s spouse regardless of when they were married and 

36% to the deferred member’s spouse if she was married to the 

deferred member at the time of receiving his monthly pension. He 

stated that if a deferred member marries or remarries after going on 

monthly pension, the deferred member spouse will receive no pension. 

He mentioned that this is discriminatory and without any justification 

when comparing to deferred members.  

 

3.3 The complainant requests this Tribunal to order the respondent to 

calculate his interest according to the actual fund performance, to apply 

the same formula to deferred members’ spouses as it does to in-service 

members’ spouses and to treat the spouse of a deferred member 

married after commencement of pension in the same manner as the 

spouse of a deferred member married at the time of commencement of 

pension.  
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[4] RESPONSE 

 

4.1 The respondent confirmed that the complainant was employed by 

Eskom (SOC) Limited on 1 December 1977 until 28 February 2009. It 

stated that in terms of rule 30(2), a member who resigns may elect to 

take as a lump sum, a tax free portion of his benefit and transfer the 

balance. The member then becomes a deferred pensioner and his 

deemed voluntary contributions shall be dealt with in terms of rule 

18(7).  

 

Interest allocation versus fund return 

 

4.2 The respondent submitted that the rules provide that the interest to be 

added to the deferred pensioner’s voluntary contributions shall be the 

interest that is determined by the board, acting on the advice of the 

actuary. The interest will not necessarily be the actual return on 

different investments made. It stated that it follows a policy of 

smoothing returns over rolling 48-month period in order to protect 

members against market fluctuations and provide a guarantee against 

negative interest rates. It mentioned that a member is guaranteed 

never to receive a negative interest allocation, instead a member may 

receive a 0% interest allocation. It submitted that the smoothed return 

calculated for a particular quarter takes into account performance of 

earlier periods and therefore, does not necessarily reflect annualised 

actual performance at a particular point in time. It stated that for the 

most recent financial year ending 30 June 2015, the declared fund 

interest rate was 15.29% for the whole year, compared with the actual 

underlying return of 7.44% per annum for the same period. It 

mentioned that its interest rate is accruing as 14.84% per annum on 

money purchase balances. 

 

4.3 The respondent submitted that the smoothed policy targets a 48 month 

average net rate of return adjusted for the premium required to provide 
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the effective guarantee of non-negative interest rates. The respondent 

is of the view that the smoothed return policy is an efficient, reasonable 

and practical way to ensure that member’s accumulated benefits are 

preserved and improved by earning a smoothed real rate of return. It 

mentioned that by applying the actual returns model, it would be 

exposing members to market volatility, which may result in 

accumulated benefits being eroded by negative returns. On that basis, 

it has declined the complainant’s request to allocate actual returns in 

favour of a smoothing policy. It submitted that the complainant’s 

deferred benefit has grown to an estimated R8 777 655.94 from an 

initial deferred amount of R4 628 491.95 between 2009 and January 

2016. It stated that this shows that the complainant is currently 

benefiting from the current cycle of above market declared fund interest 

rates. It mentioned that it is therefore difficult to determine how the 

complainant can justify his argument that he has lost R3 million as a 

result of not being allocated actual returns. It stated that with current 

fund return average rates being at 4.8% before adjustments for 

inflation, the complainant would be earning interest at a far lower 

threshold. It further stated that the returns smoothing policy is in line 

with the rules which provides that the determination of interest shall be 

made by the board on advice with the actuary.  

 

4.4 It mentioned that the complainant has not alleged that the smoothed 

return policy is in conflict with sound financial principles which the 

board is obliged to adhere to in its management, its investments and 

the provision of benefits. 

 

4.5 In its further response, the respondent submitted that the latest report 

on the statutory actuarial valuation carried out as at 30 June 2015 

confirms that an investment reserve of R236 million was retained, 

representing approximately 3% of its money purchase balances at the 

valuation date. It referred to point 7.3.7 of the abovementioned report 

which states as follows: 
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“In terms of the Pension Funds Act, the minimum individual account payable 

on the exit of a member from the money purchase accounts must include a 

proportionate share of the investment reserve. The rules provide for this, and 

this is being applied.”   

 

4.6 It mentioned that in its quarterly interest review, the board considers the 

interest rate to be allocated to money purchase account balances 

quarterly, based on quarterly recommendation by the actuary. It stated 

that as part of this review, the board confirms the smoothed interest 

rate that will apply to money purchase balances in the quarter following 

the review. It submitted that the review also entails a review of the 

portion of the investment reserve account which will be paid out on exit 

in terms of section 15G of the Act. It confirmed that at the last quarterly 

review date, 1 July 2016, the enhancement to money purchase 

balances on exit as a result of the allocation of a portion of the 

investment reserve account was 3%.  

 

4.7 The respondent submitted that the operation of the investment reserve 

account is set out in rule 36.1(6)(3) of its rules. It mentioned that it does 

maintain an investment reserve account for the purposes of smoothing 

investment returns allocated to money purchase balances and a portion 

of the investment reserve account is paid out on exit of deferred 

pensioners. It submitted that it complies with the minimum benefit 

provisions of the Act.  

4.8 In its response, the respondent submitted that its board approved and 

adopted the actuary’s recommendation at its meeting on 27 May 2016 

and therefore as at 1 July 2016, all deferred members who retire and 

elect to commute a percentage of their benefit are allocated 3% of the 

value of the commuted portion from the investment reserve to augment 

the commuted portion of the benefit. It mentioned that should the 

complainant elect to commute a portion of his benefit for a lump sum, 

then the amount from which the 3% shall be calculated is one-third of 

the amount that is reflected on his benefit statement as his estimated 
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benefit of R9 286 580.20 as at 30 June 2016. It stated that one-third of 

R9 286 580.20 is R3 095 526.73 and 3% of R3 095 526.73 amounts to 

R92 865.80. It submitted that the amount that the complainant will be 

entitled to as an enhanced benefit is R3 188 392.53 as at 30 June 

2016. It mentioned that the balance of the benefit which is an amount of 

R6 191 053.47 will be applied to purchase a life-long pension for the 

complainant. It submitted that no amount from the investment reserve 

is allocated to the benefit balance to be used to provide a pension 

because there is no disinvestment when it set up an internal pension. It 

mentioned that the enhancement is not restricted to the one-third, 

however if the complainant elect to rather take the allowable tax free 

commutation, then the 3% enhancement will be applied to that amount.  

 

4.9 In its further response on 1 August 2016, the respondent submitted that 

the complainant’s deferred value on 1 March 2009 was R4 628 491.30 

and for the period 1 March 2009 to 31 May 2012, it allocated interest 

totalling R959 357.38. The respondent mentioned that as at 31 May 

2012, it migrated to a new administration system and the complainant’s 

old system closing value of R5 587 849.33 (the total of the interest 

earned and deferred value) was transferred to the new system. It 

provided this Tribunal with the complainant’s actuarial value on the date 

he deferred his resignation benefit and the interest allocated to the 

deferred benefit from resignation date of 1 March 2009 to 31 May 2012 

as follows: 

Start Deferred 2009-03-01 

Transfer value R4 058 531.75 

Add benefit R   130 781.41 

Add benefit bonus R             0.00 

Perf bonus R   439 178.79 

Perf bonus bonus R             0.00 

Total R4 628 491.95 

Def exit 2012-05-31 

Def status E 

Status V 

Part payment                0.00 
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Interest rate                7.02 

Accum contributions                0.00 

Accum interest R  959 357.38 

Accum bonus               0.00 

Accum total R  959 357.38 

  

4.10 The respondent provided this Tribunal with interest allocated to the 

complainant’s value from 1 June 2012 to 30 June 2016. It mentioned 

that members only receive a share of the benefit on exit when an event 

occurs that requires it to make a lump sum payment to the member. 

The respondent stated that it complies with the minimum benefit 

legislation and its practices do not fall foul of the Act.  

 

Spousal benefit on the passing of the main member 

 

4.11 The respondent submitted that its rules allow additional contributions to 

be made by in-service members prior to retirement. It stated that in 

terms of rule 18(3), when an in-service member retires and becomes 

entitled to a pension, the amount of the additional voluntary 

contributions (“AVC”) accumulated with interest and bonus in terms of 

subsection (2), are to be utilised to provide such additional pensions 

the board may determine. The amounts accumulated in terms of AVC 

scheme, are used to purchase additional pensions and by making 

additional contributions, members can enhance their benefits. It 

submitted that the in-service benefits are determined on a defined 

benefit basis whereas the deferred pension scheme benefits are 

calculated on a defined contribution basis. It stated that the deferred 

pensioner scheme functions like an annuity purchased from an insurer, 

i.e the amount you save, determines the value of your monthly pension. 

In respect of in-service pensioners, years of service and rate of 

contributions plays a critical role in determining the value of monthly 

pension which is augmented by contributions from the AVC scheme. 
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4.12 The respondent submitted that an in-service pensioner’s spouse is 

entitled to 60% of the benefit that the pensioner became entitled to on 

retirement before commutation, whereas for the deferred pensioner, it is 

60% of the accrued amount at the date of retirement. Therefore, in 

terms of the percentage to which the widows are entitled, there is no 

difference. The difference relates to the amount from which the 60% is 

calculated. It submitted that there are cross subsidies in the in-service 

scheme which allows the basis upon which the 60% is calculated and 

no such cross subsidisation exists in the deferred scheme. It further 

submitted that commutation is an option and is not compulsory. If a 

deferred member wishes to make better provision for a spouse’s 

pension in retirement, he or she has the option not to commute and 

receive a higher pension and a higher contingent spouse’s pension. 

 

Eligibility for spouse’s pension following the death of a deferred pensioner 

 

4.13 It submitted that if a deferred member retires whilst married, the 

member’s spouse will qualify for a spouse’s pension on date of death of 

the deferred member. However, if such member married after date of 

retirement, there will be no spouse’s pension payable on the 

pensioner’s death. It stated that if the pension is secured on the basis of 

information that is as yet unknown, the pension cannot represent 

appropriate value for the money purchase balance. It submitted that in 

relation to a pensioner who retires from service and becomes eligible 

for the main defined benefit pension, the rules make provision for a 

contingent spouse’s pension irrespective of the date of marriage simply 

because in a defined benefit structure there are cross-subsidies which 

are not feasible in a defined contribution structure. 

 

4.14 The respondent submitted that it cannot accede to the complainant’s 

requests, however has agreed to publish the actual returns and 

declared interest rates on its website. 

 



 

 

10 

 Complainant’s further submissions 

 

4.15 He submitted that discrimination is applied by the respondent to the 

deferred member which is part of the same AVC. He stated that the 

discriminatory fact is that the deferred spouse after retirement is treated 

totally different if he or she was married to the member at the time of 

retirement, no spousal AVC is paid if a spouse is married after 

retirement of the member or marrying to a different person after 

retirement.  

 

4.16 With regard to interest allocation as compared to fund returns, the 

complainant submitted that the respondent adopted policies that are 

contrary to the market in terms of investment performance by adopting 

a smoothed 48 month policy. He stated that this approach does not 

protect AVC members against market fluctuations, it rather allows the 

board to obscure the fund performance and the methodology benefits 

the respondent at the expense of the AVC members. He mentioned 

that the respondent did not explain how it arrived at the 0.7% and how 

it ensures that the risk is addressed in the methodology without over 

compensation to the detriment of the AVC members. He submitted that 

the statement by the respondent that it insulates members from the 

volatility of the market is plainly not true even by applying a smoothed 

approach the members cannot escape the market performance.   

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

5.1 The issues for determination are firstly, whether or not the interest 

allocated to the complainant’s fund value is in accordance with 

respondent’s financial policy; secondly, whether or not there is 

differential treatment in which the spouse’s pension of the deferred 
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member and the spouse’s pension of an in-service retirees is 

calculated; and thirdly, whether or not spouse of a deferred member 

married after the date of commencement of pension is entitled to 

spouse’s pension. 

 

 The rules of the fund and the complainant’s benefit 

 

5.2 The rules of a fund are paramount and always prevail over any other 

document (such as a benefit statement or members’ information 

booklet) that purports to bestow rights or entitlements upon the 

members of a fund. The binding effect of a registered fund’s rules is 

given recognition in section 13 of the Act (see also Tek Corporation 

Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA), at 

paragraph [28]).  

 

Interest allocation versus fund return 

 

5.3 It is common cause that the complainant was a member of the 

respondent from 1 December 1977 until 28 February 2009 and elected 

to leave his benefit as a deferred pensioner. According to the 

respondent’s submissions, the complainant’s deferred benefit in the 

amount of R4 628 491.95 has grown to an estimated R8 777 655.94 

between 2009 and January 2016. The respondent’s rules define a 

deferred member as follows: 

 

 “A DEFERRED PENSIONER shall mean a former MEMBER who has elected 

to defer the payment of his benefits in terms of rules 28, 29 or 30 to a future 

date which falls between his fifty-fifth and sixty-fifth birthdays.” 

      

5.4 The complainant mentioned that the respondent does not pay interest 

reflecting the real fund growth, yet it says it has a policy that pays the 

average growth over the preceding years. He stated that the policy of 

averaging rather than protecting members against market fluctuations 

has a detrimental and negative effect on deferred members. He 
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mentioned that he lost an amount of approximately R3 million in interest 

which is equal to the actual interest allocated. 

 

5.5 Rule 18(2) of the respondent’s rules dealing with additional 

contributions provides as follows: 

 

  “ADDITIONAL CONTRIBUTIONS 

 

18 (2) A record shall be maintained in respect of each MEMBER’S   

voluntary contributions, to which, after deduction of any 

administration expenses, shall be added such interest and 

bonus as the BOARD, acting on the advice of the ACTUARY, 

determine.  

 

5.6 The respondent stated that it follows a policy of smoothing returns over 

a rolling 48-month period in order to protect members against market 

fluctuations and provide a guarantee against negative interest rates. It 

mentioned that a member is guaranteed never to receive a negative 

interest allocation, instead a member may receive a 0% interest 

allocation. It is of the view that the smoothed return policy is an 

efficient, reasonable and practical way to ensure that member’s 

accumulated benefits are preserved and improved by earning a 

smoothed real rate of return. It mentioned that by applying the actual 

returns model, it would be exposing members to market volatility, which 

may result in accumulated benefits being eroded by negative returns. 

On that basis, it has declined the complainant’s request to allocate 

actual returns in favour of a smoothing policy. It submitted that as the 

complainant’s deferred benefit has grown to an estimated 

R8 777 655.94 from an initial deferred amount of R4 628 491.95 

between 2009 and January 2016, it is an indication that the 

complainant is currently benefiting from the current cycle of above 

market declared fund interest rates. It stated that with current fund 

return average rates being at 4.8% before adjustments for inflation, the 

complainant would be earning interest at a far lower threshold.  
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5.7 It should be noted that the smoothing returns reduces the exposure to 

the ups and downs of investing in the market and also reduces the risk 

of investing in or disinvesting from the market at the wrong time.  

 

5.8 To determine whether or not the complainant suffered loss as a result 

of the respondent’s smoothed return policy, this Tribunal engaged the 

services of an independent actuary who stated that the following 

returns were allocated and earned over the complainant’s period of 

deferment up to June 2015: 

  

Year ended Interest rate allocated 

per annum 

Investment return 

earned 

30 June 2009 14.39% -1.44% 

30 June 2010   2.95%  14.78% 

30 June 2011       7%      16% 

30 June 2012   6.87%  13.65% 

30 June 2013 10.67%  17.29% 

30 June 2014 14.99%  24.14% 

30 June 2015 15.29%    7.44% 

 

5.9 The actuary mentioned that based on the above mentioned information, 

the assertions made by the complainant regarding the return earned 

and allocated is roughly consistent with returns of 17.1% earned and 

8.4% allocated to deferred members over the period 1 July 2009 to      

30 June 2014. He further mentioned that based on the information 

provided by the respondent dated 19 February 2016, the complainant’s 

actual benefit entitlement increased as follows: 

   

Benefits after resignation 

28 February 2009 R4 628 491.95 

1 January 2016 R8 777 655.94 

Effective return earned                9.80% 

Average CPI over period                5.17% 

Effective real return earned                4.41% 



 

 

14 

 

5.10 The actuary submitted that smoothing of investment returns is 

permissible in terms of the Act. He further submitted that where such 

smoothing of returns is applied in respect of a defined contribution 

category, a fund needs to hold an investment reserve where any 

investment returns earned in excess of investment return allocated 

should be held. He mentioned that it is expected that such a reserve 

account should have a positive balance at this point in the current cycle 

where the average return earned exceeds the return allocated to 

deferred members. However, he does not see any evidence of such a 

reserve account being maintained for this purpose. He stated that 

members in a defined contribution category of a fund should receive a 

proportionate share of the investment reserve account upon exit. He 

mentioned that the respondent should indicate whether deferred 

members receive a share of an investment reserve account on exit and 

if not, the respondent will be in contravention of the minimum benefit 

requirements as stipulated in the Act.  

 

5.11 In his report responding to the respondent’s response dated 1 August 

2016, the actuary agreed that only the cash lump sum portion of the 

complainant’s benefit is eligible for share of the investment reserve 

account. The actuary also agreed that the balance of the benefit that is 

converted to a pension fund should not share in the investment reserve 

given the stable long term methodology being used to determine the 

pension. He mentioned that the respondent’s valuation reports for 30 

June 2014 and 30 June 2015 indicated the following (amounts in R’ 

millions): 

   

Valuation dates 30 June 2013 30 June 2014 30 June 2015 

Money purchase balances 6 901 7 155 7 869 

Investment reserve account    207     215    236 

% of money purchase 

balances 

     3%       3%      3% 

Analysis of profits and Not provided     565     (463) 
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losses item 

  

5.12 The actuary further stated that the investment reserve and the 

methodology followed to calculate it has been approved by the 

Registrar of Pension Funds in accepting the valuation report. He 

submitted that it would be unreasonable for the complainant to expect 

to enjoy the benefits of smoothing during lower return periods, enjoy a 

0% minimum return guarantee and a full share of any positive returns 

during positive returns periods. He mentioned that a portion of the 

investment reserve as per the latest accepted actuarial valuation report 

is allocated to that portion of the complainant’s share that is paid out 

upon exit. He concluded that the investment reserve enhancement 

meets the minimum benefit requirements as defined in the Act and to 

grant a greater benefit to the complainant will place the financial 

soundness of the respondent at risk.     

 

5.13 Rule 36.1(6)(3) of the respondent’s rule dealing with actuarial valuation 

provides as follows: 

 

“(3) An Investment Reserve: this reserve will be utilised to provide for the 

smoothing of interest rates on the accumulation of MEMBER’S 

CONTRIBUTIONS and contributions in terms of Rule 18. The 

BOARD on the advice of the ACTUARY will calculate any amounts to 

be allocated to the Investment Reserve. The BOARD shall allocate to 

a MEMBER who leaves the FUND such portion of the Investment 

Reserve as it shall determine after consulting with the ACTUARY, 

provided that where there is a negative balance in the Investment 

Reserve no return will be allocated to the MEMBER.”  

 

5.14 The respondent confirmed that at the last quarterly review date            

(1 July 2016), the enhancement to money purchase balances on exit as 

a result of the allocation of a portion of the investment reserve account 

was 3%. It mentioned that it does maintain an investment reserve 

account for the purposes of smoothing investment returns allocated to 

money purchase balances and a portion of the investment reserve 
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account is paid out on exit of deferred pensioners. Upon perusal of the 

respondent’s rules, the respondent does allocate a portion of the 

investment reserve to members who leave the fund provided there is 

no negative balance in the investment reserve. It should be noted that 

where the fund holds no further reserves of any kind in which a 

pensioner may share, the board will not be in a position to grant 

anything extra.  

 

5.15 The respondent provided this Tribunal with the calculation of the 3% of 

the one-third of the complainant’s estimated benefit in the amount of 

R9 286 580.20 as at 30 June 2016 as stated in paragraph 4.8 above. It 

submitted that the amount that the complainant will be entitled to as an 

enhanced benefit is R3 188 392.53 as at 30 June 2016. It mentioned 

that the balance of the benefit which is an amount of R6 191 053.47 will 

be applied to purchase a life-long pension for the complainant. In its 

further response on 1 August 2016, the respondent submitted that the 

complainant’s deferred value on 1 March 2009 was R4 628 491.30 and 

for the period 1 March 2009 to 31 May 2012, it allocated interest 

totalling R959 357.38. The respondent mentioned that as at 31 May 

2012, it migrated to a new administration system and the complainant’s 

old system closing value of R5 587 849.33 was transferred to the new 

system.  

 

5.16 The respondent provided this Tribunal with interest allocated to the 

complainant’s value from 1 June 2012 to 30 June 2016. It mentioned 

that members only receive a share of the benefit on exit when an event 

occurs that requires it to make a lump sum payment to the member. 

The respondent stated that it complies with the minimum benefit 

legislation and its practices do not fall foul of the Act. From the 

submissions before this Tribunal and from the independent actuary’s 

latest report, the respondent complies with the minimum benefit 

provisions of the Act.  

 



 

 

17 

5.17 As the complainant has not alleged that the smoothed return policy is in 

conflict with the respondent’s sound financial principles which the board 

is obliged to adhere to in its management, its investments and the 

provision of benefits, this Tribunal concludes that the returns smoothing 

policy is in line with the rule 18(2) of the respondent’s rules which 

provides that the determination of interest shall be made by the board 

on advice with the actuary.  

 

Spousal benefit on the passing of the main member 

 

5.18 The complainant submitted that the respondent allocates 60% of the 

pension to the in-service retiree’s spouse regardless of when they were 

married and 36% to the deferred member’s spouse if she has been 

married to the deferred member at the time of receiving his monthly 

pension. He stated that if a deferred member marries or remarries after 

going on monthly pension, the deferred member spouse will receive no 

pension. He mentioned that this is discriminatory and without any 

justification when comparing to deferred members.  

 

5.19 The respondent submitted that an in-service pensioner’s spouse is 

entitled to 60% of the benefit that the pensioner became entitled to on 

retirement before commutation, whereas for the deferred pensioner, it is 

60% of the accrued amount at the date of retirement. Therefore, in 

terms of the percentage to which the widows are entitled, there is no 

difference. The difference relates to the amount from which the 60% is 

calculated. It submitted that there are cross subsidies in the in-service 

scheme which allows the basis upon which the 60% is calculated and 

no such cross subsidisation exists in the deferred scheme. It submitted 

that the in-service benefits are determined on a defined benefit basis 

and the level of contributions and years of service are considered 

whereas the deferred pension scheme benefits are calculated on a 

defined contribution basis in that member balance is the balance used 

to provide the benefits. 
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5.20 It should be noted that commutation is an option and is not compulsory. 

A deferred member has the option not to commute and receive a higher 

pension and a higher contingent spouse’s pension. Therefore, upon 

perusal of the respondent’s rules, there is nothing that indicates unfair 

discrimination on the in-service retiree’s spouses and deferred member 

spouses as the benefits are structured and managed in a different 

manner.  

 

Eligibility for spouse’s pension following the death of a deferred pensioner 

 

5.21 The complainant is unhappy with the fact that when a deferred 

pensioner dies, the deferred pensioner’s spouse is not eligible for a 

spouse's pension if the member married the spouse after becoming a 

deferred member.  

 

5.22 Rule 18(6)(a) and (b) of the respondent’s rules dealing with additional 

contributions provides as follows: 

 

“6 A DEFERRED PENSIONER who has made an election in terms of 

rule 28(2), 29(2) or 30(2) and who has attained the age of 55 years 

may elect to receive in cash not more than one-third of the amount of 

the voluntary contributions accumulated with interest and bonus in 

terms of subsection (2) mutatis mutandis, subject to the provisions of 

rule 27. The balance shall be utilized to provide him with a PENSION 

as set out in paragraph (a), (b) or (c) below, whichever is applicable: 

 

(a) If the DEFERRED PENSIONER is a partner to a MARRIAGE 

at the date of commencement of the PENSION, provision 

shall be made for a PENSION equal to 60 per cent of the 

DEFERRED PENSIONER’S PENSION to become payable to 

and for the lifetime of the DEFERRED PENSIONER’S 

WIDOW or WIDOWER on the DEFERRED PENSIONER’S 

subsequent death, provided such WIDOW or WIDOWER is 

the person to whom the former MEMBER was married at the 

date the PENSION commenced; or 
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(b) If the DEFERRED PENSIONER is not a partner to a 

MARRIAGE at the date of commencement of the PENSION, 

such PENSION shall cease on the subsequent death of the 

DEFERRED PENSIONER; or 

 

(c) …”   

 

5.23 It is clear from the provisions of rule 18(6)(a) and(b) that if a deferred 

member retires and is married at the date of retirement, the member’s 

spouse will qualify for a spouse’s pension on date of death of the 

deferred member. However, if such member married after date of 

retirement, there will be no spouse’s pension payable on the 

pensioner’s death. It should be noted that the respondent is obliged to 

act in accordance with its rules. By awarding a spouse’s pension to the 

spouse of a deferred member married after the commencement of a 

deferred member’s pension, the respondent will be acting contrary to 

rule 18(6)(a) and (b) and its act will be ultra vires and therefore, 

unlawful.   

  

5.24 From the evidence before this Tribunal, the respondent acted in 

accordance with the provisions of its rules and its financial principles in 

relation to the allocation of interest, the spousal benefit and the 

eligibility of a spouse’s pension upon the death of a deferred member. 

To change the rules to provide for the benefits which are not 

sustainable would be contrary to the obligation vested on the 

respondent in terms of section 7C(2)(f) of the Act which requires the 

board to ensure that the fund is financially sound and is responsibly 

managed and governed.    
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[6] ORDER 

 

1. In the result, this complaint cannot succeed and is hereby dismissed. 

  

 

DATED AT PRETORIA ON THIS 28TH DAY OF SEPTEMBER 2016 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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