
  
 

 

The Office of the Pension Funds Adjudicator was established in terms of Section 30B of the 
Pension Funds Act, 24 of 1956. The service offered by the Pension Funds Adjudicator is free to 
members of the public. 

 

Centralised Complaints Helpline for All Financial Ombud Schemes 0860 OMBUDS (086 066 2837) 

 

4
th
 Floor 

Riverwalk Office Park 
 Block A, 41 Matroosberg Road 

 Ashlea Gardens, Extension 6 
PRETORIA  

SOUTH AFRICA  
0181 

 
P.O. Box 580, MENLYN, 0063 
Tel: 012 346 1738 / 748 4000  

Fax: 086 693 7472  
E-Mail: enquiries@pfa.org.za 

Website: www.pfa.org.za 

 

Please quote our ref: PFA/GP/00026006/2016/MD 

                                                                            REGISTERED POST 

 

 

Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): AJ MALINGA (“complainant”) v EJOBURG 

RETIREMENT FUND (“first respondent”); MMI GROUP LIMITED (“second 

respondent”) AND PIKITUP JOHANNESBURG SOC (PTY) LTD 

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the allocation and distribution of a death 

benefit following the demise of the first respondent’s member.  

 

1.2 The complaint was received by this Tribunal on 9 June 2016.  

On 20 June 2016, a letter acknowledging receipt of the complaint was 

sent to the complainant. On the same date, the complaint was 

forwarded to the second and third respondents, affording them an 

opportunity to file responses by 20 July 2016. On 6 July 2016, a 

response was received from the first respondent. No response was 

received from the third respondent. No further submissions were 

received from the parties.   
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1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.  

The determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant is the mother of the late Mr PB Radebe (“the 

deceased”) who passed away on 1 June 2014. The deceased was a 

member of the first respondent by virtue of his employment. The 

second respondent administers the first respondent.   

 

2.2 Following the deceased’s demise, a death benefit in the amount of        

R473 549.00 became available for distribution to his beneficiaries and 

dependants in terms of section 37C of the Act. The board of the first 

respondent resolved to allocate an amount of R200 000.00 of the death 

benefit to the complainant and the balance of R273 549.00 was 

allocated to the deceased’s minor daughter, Andani Angel 

Netshivhambe (“Andani”).   

  

[3] COMPLAINT 

 

3.1 The complainant submits that she is dissatisfied with the manner in 

which the death benefit was distributed. She states that following the 

death of the deceased, she was paid an amount of R206 848.46 and a 

further payment of R91 256.52 was made to her.  

 

3.2 The complainant contends that the deceased was not married and did 

not have any children and therefore, she expected the entire benefit to 

be paid to her. She further states that she expected to be paid an 

amount of R430 060.01, which she indicates was a figure given to her 

by the third respondent. 
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3.3 She therefore, requests this Tribunal to investigate the matter as she is 

of the view that the amount paid to her is too little and less than what 

she expected.   

    

[4] RESPONSE  

 

 First and second respondents 

 

4.1 The first respondent submitted that the deceased did not complete a 

beneficiary nomination form before his death. The following facts 

emanated from the investigation in terms of section 37C of the Act:  

 

 the deceased resided with his mother (the complainant) and contributed to 

the household;  

 

 they were both working for the third respondent, but he earned substantially 

less than his mother (R5 263.50 vs R7 426.45 per month); 

 

  he was in an intimate relationship with Ms Kedibone Mary Netshivhambe 

(“Ms Netshivhambe) (also the third respondent’s employee). From this 

relationship a daughter, Andani Angel Netshivhambe, was born on               

30 May 2014, two days before the deceased’s unnatural death on                    

1 June 2014. Ms. Netshivhambe gave birth to their daughter at her parents' 

residence in Limpopo; and 

 

 in her initial affidavit dated 11 June 2014, the complainant stated that her son 

had no children.  

 

 4.2 It submits that when the complainant was questioned about the 

deceased’s and Ms Netshivhambe’s child, she claimed that the 

deceased never showed anyone in the family his child before he died. 

It states that the deceased clearly could not do that as the child was in 

Limpopo at the time. 

 

 4.3  It further submits that the complainant was very adamant in her 

affidavit dated 8 April 2015 and stated that: ” I do not agree or allow 
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anyone to claim the money for my late son and no one was granted 

permission to claim money without my consent as a mother”.  

 

 4.4 It avers that the complainant was requested to have a paternity test 

done to confirm her allegation that Andani was not the deceased’s 

child. It submits that the complainant gave the board the run around 

about this and eventually claimed that she did not have money for the 

tests. However, when it offered to pay for the tests, she refused to 

undergo the test, which left the board with no option, but to accept that 

Andani was the deceased’s child and to treat her as his dependant. 

 

 4.5 It states that on 15 November 2015, more than 12 months after the 

death of the deceased, the board agreed to distribute the benefit 

according to section 37C of the Act and apply its mind to the relevant 

facts. The total death benefit at that stage had accumulated to          

R473 549.00. It was agreed that there was sufficient proof of mutual 

dependency between the complainant and the deceased (although she 

was earning more than him) and to allocate R200 000.00 to her to 

compensate for her loss in additional income. The balance of the 

benefit, i.e. R273 549.00, was allocated to Andani. The money was 

transferred to the Sanlam Beneficiary Fund on 17 December 2015 and 

her mother, Ms Netshivhambe, is currently receiving a monthly income 

of R1 327.00 on her behalf. The balance of the money invested with 

the Sanlam Beneficiary Fund will be paid to Andani once she turns 18. 

It submits that an amount of R206 848.46 was paid to the complainant 

on 17 December 2016. (The allocated amount of R200 000.00 plus 

interest to date of payment). 

 4.6 It submits that the amount of R91 256.52 mentioned by the 

complainant was her one-third commutation from her retirement benefit 

and did not relate to the death benefit. 

 



 

 

5 

 4.7 It concludes that the board applied its mind in the application of section 

37C of the Act in the distribution of the death benefit and that the 

complaint should be dismissed. 

 

Third respondent 

 

4.8 The third respondent was afforded an opportunity to comment on the 

allegations made against it, as is required by section 30F of the Act 

and no response was received from it. In the circumstances, this 

Tribunal has no other alternative but to dispose of the matter on the 

basis of the available facts. 

 

[5] DETERMINATION AND REASON THEREFOR 

 

5.1 The issue that falls to be determined by this Tribunal is whether or not 

the first respondent fettered its discretion in the allocation and 

distribution of the death benefit.  

 

 5.2 The payment of death benefits is regulated by section 37C of the Act, 

read in conjunction with the definition of a “dependant” in section 1.  

The primary purpose of this section is to protect those who were 

financially dependent on the deceased during his lifetime. Section 37C 

of the Act imposes three pertinent duties on the board when distributing 

a death benefit. In the first instance, the board has to identify and trace 

all the dependants and nominated beneficiaries of the deceased. 

Secondly, the board must effect an equitable distribution of the death 

benefit; and finally, the board must determine an appropriate mode of 

payment. Essentially, section 37C of the Act gives the board 

discretionary powers to be exercised fairly and reasonable in the 

distribution of a death benefit. The duties in this regard were 

summarised in Sithole v ICS Provident Fund and Another [2000] 4 

BPLR 430 (PFA), at paragraph 24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the                    
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board of management has to consider the following factors: 

 

 the age of the dependants 

 the relationship with the deceased 

 the extent of dependency 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future 

earning capacity potential.” 

 

5.3 The primary issue for determination is whether or not the board 

discharged its duties imposed on it in terms of section 37C of the Act 

i.e. it considered all the relevant factors to the exclusion of the 

irrelevant factors and that it did not fetter its discretion. Where it is 

found that the board failed to conduct a proper investigation or take into 

account relevant factors, or took into account irrelevant factors, its 

decision shall be reviewable on the grounds that it exceeded its powers 

or that the decision constituted an improper exercise of its powers (see 

Jordaan v Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596 

F-G and 1597B-D).  

 

5.4 “Dependant” is defined in section 1 of the Act as follows: 

   

“(a) a person in respect of whom the member is legally liable for 

maintenance; 

 

 (b) a person in respect of whom the member is not legally liable for    

maintenance, if such person – 

 

(i) was, in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

  

(ii) is the spouse of the member; 

 (iii) is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock. 
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(c)  a person in respect of whom the member would have become legally     

liable for maintenance, had the member not died.”                    

 

5.5 The law recognises three categories of dependants based on the 

deceased member’s liability to maintain such a person, namely, legal 

dependants, factual dependants and future dependants. In principle, a 

member is legally liable for the maintenance of a spouse and children 

as they rely on the member for the necessities of life. In the case of 

factual dependants, where there is no duty of support, a person might 

still be a dependant if the deceased in some way contributed to the 

maintenance of that person. The person alleging to be a factual 

dependant will have to prove that he was dependent on the deceased 

(despite the deceased not having a legal duty to maintain) at the time of 

the member’s death. 

 

5.6 In the instance, following the death of the deceased, a death benefit 

became available for distribution to his beneficiaries and/or nominees. 

Having conducted its investigation in terms of section 37C of the Act, 

the board resolved to allocate R200 000.00 of the death benefit to the 

complainant and the remainder of the benefit amounting to 

R273 549.00 was paid to the deceased’s minor child, Andani. The first 

respondent indicated that the complainant is the deceased’s mother 

who co-shared household expenses with the deceased. In that regard, 

she qualifies as a dependant in terms of section 1(b)(i) of the Act as 

she was financially assisted by the deceased to balance her upkeep. 

On the other hand, the first respondent further indicated that Andani 

was identified as the minor child of the deceased. In this regard, it 

appears that the complainant is vociferously opposed to any allocation 

being made to anyone other than herself. According to the first 

respondent, the complainant indicated that the deceased had no 

children at the time of his demise. However, upon being confronted 

about the existence of Andani as the deceased’s child and asking her 

to present herself to conduct a paternity test, she refused. It was 

against this background that the board concluded that Andani is indeed 
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the deceased’s child and therefore, his dependant. In this regard, 

Andani qualifies as a dependant in terms of section 1(b)(iii) of the Act 

by virtue of being the child of the deceased. It is imperative for this 

Tribunal to acknowledge that although a biological relationship is not a 

determining factor in a section 37C allocation consideration, the board 

of the first respondent was correct in this instance to establish the 

biological relationship between the deceased and Andani as there was 

no opportunity for the deceased to maintain Andani, thereby 

establishing factual dependency. In the circumstance, this Tribunal is 

convinced that the board of the first respondent correctly identified the 

deceased’s dependants.      

 

 5.7 At this juncture, it is imperative to determine whether or not the board of 

the first respondent effected an equitable distribution of the death 

benefit considering all the relevant factors to the exclusion of the 

irrelevant factors. The main thrust of the complainant’s argument is that 

the deceased was not married and childless at the time of his death 

and therefore, she should have been allocated the entire amount of the 

death benefit. On the other hand, the first respondent refuted the 

complainant’s submission and submitted that the board considered all 

the relevant factors. It submitted that it considered that the deceased 

fathered a child, Andani, who was born 2 days before he passed away. 

It is evident that had the deceased survived, he would have been 

legally compelled to maintain and support Andani and therefore, it was 

important for the board to look after Andani’s interests and allocate a 

share of the death benefit to her. The first respondent further indicated 

that the deceased and the complainant worked for the third respondent 

and she earned more than the deceased, however, they shared 

household expenses. It was against this background that the board 

decided to allocate a share of the death benefit to the complainant.  

 

 5.8  It is an established principle that the litmus test in terms of section 37C 

of the Act is whether or not a beneficiary or a dependant was financially 
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dependent on the deceased member at the time of his/her demise. As 

set out above, the deceased would have been legally compelled to 

provide financial support to Andani had he survived and assist the 

complainant financially as he did during his lifetime. However, Andani is 

a minor child and will need a longer period of financial assistance as 

compared to the complainant who was working at the time of the 

deceased’s demise and has gone on retirement. Therefore, this 

Tribunal is satisfied that the board of the first respondent applied its 

mind to relevant considerations when it took into account the age of 

Andani in deciding to allocate a bigger share of the death benefit to her.  

 

5.9 It must be noted that it is not the role of this Tribunal to decide what the 

fairest or most generous distribution is. Rather, the test in law is to 

determine whether or not the board acted rationally and arrived at a 

proper and lawful decision (see Ditshabe v Sanlam Marketers 

Retirement Fund & Another (2) [2001] 10 BPLR 2579 (PFA) at 2582F-

G). Therefore, to the extent that the complainant seeks an order from 

this Tribunal directing that the death benefit be distributed in the 

manner she deems equitable, a relief of this nature will not be granted 

by this Tribunal in the circumstances. This Tribunal could only examine 

the matter and determine if the board considered all relevant factors in 

arriving at its decision.  

 

5.10 Therefore, taking into account the factors taken into consideration by 

the board in distributing the death benefit, this Tribunal finds that the 

board of the first respondent has discharged its duties in terms of the 

Act when distributing the death benefit and this Tribunal will not 

interfere with its resolution.     

 

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is hereby dismissed.  
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DATED AT PRETORIA ON THIS 25TH DAY OF OCTOBER 2016 

 

 

  

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

  

 

 

 

 

 

 

 

 

 

Section 30M filing: High Court 

Parties: unrepresented 

 

 

 

 

 

 

 


