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Dear Madam,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): C MINNAAR (“complainant”) v CENTRAL RETIREMENT 

ANNUITY FUND (“first respondent”) AND SANLAM LIFE INSURANCE LTD 

(“second respondent”) 

 

[1] INTRODUCTION 

 

      1.1 The complaint concerns the distribution of a death benefit by the                  

  first respondent, following the death of Mr AJ Minnaar (“the deceased”). 

 

1.2 The complaint was received by this Tribunal on 3 December 2012. On 

5 February 2013, a letter acknowledging receipt thereof was sent to the 

complainant. On the same date, a copy of the complaint was forwarded 

to the first respondent, affording it an opportunity to submit a response 

by 5 March 2013. On 5 February 2013, a response was received from 

the first respondent. On 27 February 2013, a copy of the response was 

forwarded to the complainant, affording her an opportunity to submit a 
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reply as soon as possible. No further submissions were received from 

the parties.  

  

 1.3 After reviewing the written submissions before this Tribunal, it is                      

  considered unnecessary to hold a hearing in this matter. The                          

  determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the deceased’s daughter from a former marriage. 

The deceased was a member of the first respondent from 1 September 

1980 until 9 January 2010, when he passed away. The first respondent 

was the owner of two retirement annuity policies, with the complainant 

being the life insured therein.  

  

2.2 Subsequent to his death, the first respondent’s board of management 

resolved to distribute the proceeds of the two retirement annuity 

policies in the total amount of R78 759.77 equally between the 

complainant and a certain Mrs A Maritz, the deceased’s life partner with 

whom he had been living at the time of his death.   

  

[3] COMPLAINT 

              

3.1 The complainant is dissatisfied with the trustees’ decision to distribute 

the proceeds of the death benefit equally between herself and the 

deceased’s life partner. She submitted that prior to his death, the 

deceased had reneged on his maintenance obligations pursuant to a 

divorce settlement order from the divorce to her biological mother. The 

complainant further submitted that the deceased had failed to take out 

an education policy for her studies but had made a subsequent promise 

to pay for her outstanding tuition. She submitted that she was the 

deceased’s only dependant when he passed away.  
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3.2 The complainant submitted that from September 2009, the deceased 

and his life partner were no longer in a relationship as his life partner 

had obtained a court order to remove him from the house they had 

shared prior to his death. She submitted that she is currently a student 

and has student loans as a result of the deceased having reneged on 

his court sanctioned maintenance obligations, as well as the promise 

he had made. The complainant reiterated that she is not coping with 

her tuition fees and was registered for a Chartered Management 

Accounting course at the time she lodged the complaint with this 

Tribunal and had yet to make payment of her tuition fees. The 

complainant provided this Tribunal with copies of the deceased’s death 

certificate, as well as various correspondences from herself, her 

biological mother and the first respondent.       

 

3.3 The complainant seeks this Tribunal’s assistance in obtaining payment 

of the proceeds of the death benefit for herself, to the exclusion of the 

 deceased’s life partner. 

 

[4] RESPONSE 

 

 First respondent 

 

4.1 The first respondent submitted that the deceased was its member from 

1 September 1980. It submitted that it entrenched its obligations 

towards the deceased by entering into individual insurance policies with 

Sanlam Life Insurance Ltd in terms of which two retirement annuity 

policies were issued with it as the policy-owner and the deceased as 

the insured life. The first respondent provided this Tribunal with copies 

of documentation pertaining to the aforementioned retirement annuity 

policies. 

4.2 The first respondent submitted that in the course of its investigations, 

both the complainant and the deceased’s life partner were considered 

for benefiting from the distribution of the proceeds of the death benefit 
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in terms of section 37C of the Act. It submitted that the following factors 

were considered by the board of the first respondent:-  

 

- The deceased died on 9 January 2010 by committing suicide; 

 

- The proceeds of the individual retirement annuity policies amount to 

R78 759.77; 

 

- The deceased was unemployed from December 2008 and no one could 

have been dependent on him at the time of his death; 

 

- The complainant was entitled to maintenance, medical aid and further 

education in terms of the divorce settlement order; 

 

- Factual proof of the arrear maintenance and medical aid contributions 

was provided; 

 

- The deceased had failed to take out an education policy for the 

complainant; 

 

- The complainant’s mother took out an education policy that was used to 

further her education, the proceeds being in the amount of R120 406.42; 

 

- The complainant has greater future potential to earn an income and has 

completed her studies; 

 

- The life partner earned a relatively good income in 2010, in the amount of 

R28 800 per month as a qualified nurse; and 

 

- Irrespective of the difficulties in the relationship between the deceased 

and his life partner, she still qualified as a spouse as defined in the 

amended definition of a spouse and she lived with the deceased in the 

same house, until he committed suicide. 

 

4.3 The first respondent submitted that it abides by its decision to distribute 

the proceeds of the retirement annuity policies in the total value of 

R78 759.77, between the complainant and the deceased’s life partner 

in equal portions. It submitted that it cannot adhere to the 
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complainant’s request, bearing in mind all the relevant facts and 

circumstances relating to this matter.   

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue that falls for determination is whether the first respondent’s 

board exercised its discretion properly in the distribution of the death 

benefit and in accordance with the provisions of section 37C of the Act.

  

5.2 The payment of a death benefit arising from a pension fund 

organisation as defined in section 1 of the Act is regulated by section 

37C of the said Act, the apposite portion reads: 

 

   “Disposition of pension benefits upon death of member  

 

(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit payable by such a fund 

upon the death of a member, shall, subject to a pledge in accordance 

with section 19(5) (b) (i) and subject to the provisions of section 37A 

(3) and 37D, not form part of the assets in the estate of such a 

member, but shall be dealt with in the following manner:  

 

(a) If the fund within twelve months of the death of the member 

becomes aware of or traces a dependant or dependants of the 

member, the benefit shall be paid to such dependant or, as 

may be deemed equitable by the board, to one of such 

dependants or in proportions to some of or all such 

dependants. 

 

(b) If the fund does not become aware of or cannot trace any 

dependant of the member within twelve months of the death of 

the member, and the member has designated in writing to the 

fund a nominee who is not a dependant of the member, to 

receive the benefit or such portion of the benefit as is specified 

by the member in writing to the fund, the benefit or such portion 

of the benefit shall be paid to such nominee: Provided that 

where the aggregate amount of the debts in the estate of the 
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member exceeds the aggregate amount of the assets in his 

estate, so much of the benefit as is equal to the difference 

between such aggregate amount of debts and such aggregate 

amount of assets shall be paid the estate and the balance of 

such benefit or the balance of such portion of the benefit as 

specified by the member in writing to the fund shall be paid to 

the nominee.”                  

             

5.3 The distribution of death benefit is governed by section 37C of the Act. 

Section 37C gives the board a discretion to distribute a death benefit 

among the beneficiaries of the deceased in a manner and proportion 

that is just and equitable. In exercising its discretion, the board must 

take into account a number of relevant factors, for instance, the ages of 

the parties; the relationship with the deceased; the extent of 

dependency; the financial affairs of the beneficiaries; and the wishes of 

the deceased (see Jones v National Technikon Retirement Fund and 

Others [2002] 1 BPLR 2960 (PFA)). 

   

5.4 The Act differentiates between dependants and nominees. A nominee 

is a person designated in writing by the deceased to receive the 

benefit, or a portion thereof (see Gowing v Lifestyle Retirement Annuity 

and Others [2007] 2 BPLR 212 (PFA)). Section 1 of the Act defines a 

dependant as follows: 

 

 “Dependant, in relation to a member, means – 

 

(a) a person in respect of whom the member is legally liable for 

maintenance; 

 

(b) a person in respect of whom the member is not legally liable for 

maintenance, if such person – 

 

(i) was in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

 

(ii) is the spouse of the member; 

 



 

 

7 

(iii) is the child of the member, including a posthumous child, an                 

adopted child and an illegitimate child; 

 

(c) a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died.” 

 

In turn, section 1 of the Act assigns a broader definition to the meaning 

of a spouse as follows: 

 

 “Spouse means a person who is the permanent life partner or spouse or civil                                          

union partner of a member in accordance with the Marriage Act, 1961 (Act 

No, 68 of 1961), the Recognition of Customary Marriages Act, 1998 (Act No 

68 of 1997), or the Civil Union Act, 2006 (Act No. 17 of 2006), or the tenets 

of a religion;” 

 

5.5 In casu, both the complainant and the deceased’s life partner fall within 

the category of a dependant in terms of section 1 of the Act, with the 

position  of the deceased’s life partner having been entrenched by the 

broadened definition of a spouse to also include persons involved in a 

life partnership. The Act places a duty on the respondent to conduct an 

investigation and identify the dependants of the deceased at the time 

prior to his death. In order to comply with the spirit and purport of the 

statute, it is necessary for the board to carefully assess the financial 

position, degree of dependency and the future prospects of all relevant 

dependants (see Brummelkamp v Babcock Africa (1997) Pension Fund 

and Another [2001] 4 BPLR 1811 (PFA)).     

 

5.6 The first respondent submitted that the complainant, as well as the 

deceased’s life partner could not have been financially dependent on 

the deceased at the time of his death as he had been unemployed from 

December 2008. It further submitted that the deceased and his life 

partner shared a common home until the date on which he passed 

away. The complainant’s submission regarding the deceased having 

left the common home which he had shared with his life partner is 

unsubstantiated. One of the factors that was considered by the board 
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and holds considerable weight in this matter is the fact that the 

complainant has a greater future potential to earn a good income, in 

comparison to the deceased’s life partner, as the complainant was in 

the process of writing her Chartered Management Accounting final 

exams at the lodgement of this complaint.  

 

5.7 The complainant’s submissions that she is a student and has 

outstanding tuition fees did not go unheard. However, the first 

respondent submitted that during its investigation into the 

circumstances of the beneficiaries of the deceased, the board of the 

first respondent discovered that the complainant’s biological mother 

had taken out an education policy in favour of the complainant. 

Furthermore, that the complainant had been the recipient of the 

proceeds of the policy in the amount of R120 406.42 which were 

utilised to pay her tuition fees.  

 

5.8 Whilst it may be that the deceased passed away at a time when he had 

failed to meet his maintenance obligations towards the complainant in 

terms of the aforementioned settlement order pertaining to his divorce 

from the complainant’s biological mother, with exceptions, section 37A 

of the Act specifically prohibits pension benefits from being reducible, 

transferable or executable against debts owed by the deceased. The 

object of section 37A of the Act is to protect members’ pension 

benefits. In addition, section 37C of the Act pertaining to the disposition 

of pension benefits upon the death of a member emphasises the point 

above and provides as follows:- 

 

                         “(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit (other than a benefit 

payable as a pension to the spouse or child of the member in terms of 

the rules of a registered fund, which must be dealt with in terms of 

such rules) payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section 19(5)(5)(i) and 

subject to the provisions of sections 37A(3) and 37D, not form part of 

the assets in the estate of such a member,…”  
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5.9 The section above provides that any benefit payable upon the death of 

a member does not form part of the assets in a member’s estate. 

Therefore, payment of the proceeds of the death benefit to the 

complainant on the basis of her submissions that she ought to be the 

only recipient of the proceeds thereof as a result of the deceased 

having reneged on his maintenance obligations pursuant to the divorce 

settlement order, would be contrary to section 37A and 37C of the Act. 

Such a claim should have been directed against the deceased’s estate.  

 

5.10 This Tribunal’s function is not aimed at setting aside the first 

respondent’s board’s decision arbitrarily. In light of the above, this 

Tribunal finds that the board of the first respondent considered relevant 

factors, ignored irrelevant factors in the exercise of its discretion, and 

did not fetter its discretion in effecting an equitable distribution of the 

death benefit. In the circumstances, this Tribunal finds that the board 

exercised its discretion properly in the proposed distribution of the 

death benefit and in accordance with the provisions of section 37C of 

the Act. 

 

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is dismissed.   

   

 

 

 

 

 

 

 

DATED AT PRETORIA ON THIS 24TH DAY OF OCTOBER 2013 
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 ____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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