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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): A OWEN AND ANOTHER (“complainants”) v METAL & 

ENGINEERING INDUSTRY BARGAINING COUNCIL PENSION FUND (“first 

respondent”);  ALEXANDER FORBES FINANCIAL SERVICES (PTY) LTD 

(“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the distribution of a death benefit.    

 

1.2 The complaint was received by this Tribunal on 16 October 2014. An 

acknowledgement letter was sent to the complainant on 7 November 

2014. On the same date, letters were sent to the respondents informing 

them about the complaint and giving them until 8 December 2014 to 

respond to the complaint. A response, which was forwarded to the 

complainant, was received from the second respondent on  

9 December 2014. Further submissions were received from the 
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complainant on 5 January 2015.  

 
1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are well known to all the parties, only those facts that 

are pertinent to the issues raised herein shall be repeated. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The deceased, Mr M Owen, passed away on 17 October 2013. The 

deceased was a member of the first respondent from 2 June 1987 until 

his death. The complainant is the deceased’s daughter. The 

complainant submits that she acts  for herself and her brother.   

 

2.2 Following the death of the deceased, a death benefit in the amount of 

R4 721 680.31 became due and payable to the deceased’s 

beneficiaries. The board of the first respondent identified the 

complainant, her brother and the deceased wife as beneficiaries. The 

board of the first respondent resolved to distribute the death benefit as 

follows:  

  

Name  Relationship Percentage 

Mrs Elizabeth Owen Wife 50% 

Mr Nicolas Owen Son 25% 

Ms Amanda Owen Daughter (complainant) 25% 

 

 

 

 

[3] COMPLAINT  

 

3.1 The complainant is aggrieved with the distribution of the death benefit. 

She submits that the deceased completed a beneficiary nomination 
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form wherein he expressed his wishes to have the death benefit 

distributed in equal percentages of 33.3% amongst her, her brother 

and Mrs Elizabeth Owen (the complainant’s stepmother). However, the 

board of management of the first respondent disregarded the 

beneficiary nomination form and allocated 50% of the death benefit to 

the deceased’s wife and the remaining 50% allocated to the 

complainant and her brother in equal shares. The board of 

management only sent an email notifying her of the distribution instead 

of sending formal communication. The complainant submits that the 

board of management erred in the distribution of the death benefit as 

even though the deceased’s wife suffers from Alzheimer, the deceased 

had made provision for her in his last Will and Testament wherein she 

was named as the only beneficiary. Further, the deceased had various 

policies wherein Mrs Elizabeth Owen is named as the beneficiary. The 

complainant believes that the policies that the deceased took out 

together with the inheritance in the last Will and Testament and the 

33.3% in the beneficiary nomination form, are more than enough to 

take care of Mrs Elizabeth Owen. The complainant submits that  

Mrs Elizabeth Owen has been suffering from Alzheimer’s for years and 

the deceased was aware of this. In light of Mrs Elizabeth Owen’s 

illness, the deceased completed the nomination form on 17 September 

2009 and his last Will and Testament on 16 August 2012. This is an 

indication that the deceased knew what he was doing when he 

completed the beneficiary nomination form and signed his last Will and 

Testament.  

 

3.2 The complainant further submits that she and her brother do not have 

permanent employment and the board of management failed to take 

this into account when it deviated from the beneficiary nomination form. 

Further, the board of management failed to take into account that in the 

event of Mrs Elizabeth Owen’s death, her biological children will benefit 

and not her and her brother. The complainant submits that  

Mrs Elizabeth Owen knows a lot of the trustees in the board of 
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management. Accordingly, the complainant is concerned that  

Mrs Elizabeth Owen might have had undue influence over the board of 

management.  

 

3.3 Further, the complainant is aggrieved with the fact that following the 

death of the deceased, the board of management failed to furnish her 

with the following documents: 

 

 The total breakdown of the death benefit including the surplus portion 

and the Group Life cover amounts; 

 The total amount of the death benefit; 

 A investment statement reflecting how the deceased’s benefit was 

invested in the first respondent; 

 A copy of the deceased’s last payslip; 

 Statement showing a breakdown of payment to each beneficiary; and 

 Tax directive from the South African Revenue Services (“SARS”) 

reflecting how much tax was deducted. 

 

3.4 The complainant requests this Tribunal to investigate the matter and 

review the beneficiary percentages.  

 

[4] RESPONSE 

  

  Second respondent 

 

4.1 The second respondent submitted a response on behalf of the first 

respondent. The second respondent submitted that following the death 

of the deceased, the board of management conducted an investigation 

in terms of section 37C of the Act to identify the dependants of the 

deceased. Section 37C of the Act gives a wide discretion to the board 

of management as to whom amongst the identified beneficiaries the 

benefit must be allocated and in what proportions. The investigation 

conducted by the board of management revealed the following: 
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 The deceased was survived by two children I.e. the complainant and her 

brother Mr Nicolas Owen. Both the deceased’s children were nominated 

and partly dependant on the deceased. 

 The deceased was married to Mrs Elizabeth Owen, they were living 

together. The deceased nominated Mrs Elizabeth Owen, further, the 

investigation revealed that she was financially dependent on the 

deceased. Mrs Elizabeth Owen was 60 years old and had been 

diagnosed with Alzheimer’s and therefore, did not have any prospects of 

earning an income for herself in the future.   

 

4.2 In light of the results of the investigation, the board of management 

resolved to distribute the death benefit as follows:  

  

Name  Relationship Percentage 

Mrs Elizabeth Owen Wife 50% 

Mr Nicolas Owen Son 25% 

Ms Amanda Owen Daughter (complainant) 25% 

 

4.3 The deceased’s gross death benefit was computed as follows: 

 

 Fund credit     R5 061 080.85 

 Insured benefit    R2 006 579.00 

 Gross benefit    R7 067 659.85 

 Less: tax     R2 345 979.54 

 Total benefit available for distribution R4 721 680.31 

 

4.4 The second respondent submitted that Section 37C of the Act provides 

that death benefits do not form part of a deceased member’s estate. 

This means that such a benefit is not subject to testamentary law 

principles; this is to say that, neither a valid Will nor intestate 

succession law affects how a death benefit is to be distributed. 

Additionally, this benefit is not paid out in accordance with the 

deceased’s member wishes as expressed in the beneficiary nomination 

form. Section 37C overrides the freedom of testation. Therefore, the 

board of management does not have to allocate the proceeds of the 

death benefit in line with the beneficiary nomination form. Section 37C 
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does not specify the criteria to distribute the death benefit but requires 

the board of management to act equitably. To effect an equitable 

distribution, the board must use the following guiding factors: 

 

 The age of the beneficiaries 

 The relationship to the deceased 

 The extent of their dependency 

 The financial affairs of the beneficiaries 

 The future earning capacities of the beneficiaries the wishes of the 

deceased 

 The amount available for distribution 

 

4.5 These factors are not intended to substitute the board’s discretion and 

should only be used to as a guide. In making its decision, the board of 

management needs to consider all the relevant factors and ignore 

irrelevant facts. The board must not rigidly adhere to a policy or fetter 

its discretion. The second respondent refereed to the case of Sixaxeni 

v Cape Retirement Fund in this regard. Section 1 of the Act defined a 

dependant as including: 

 

 Legal dependants (those whom the deceased had or would have had a 

legal duty to support i.e. spouse, children, unborn children) 

 Factual dependants (those whom the deceased did not have a legal duty 

to support but in fact supported i.e. cohabitees, same sex partners) 

 Future dependants (those whom the deceased did not have a duty to 

support but would have supported had he lived) 

 

4.6 The second respondent referred to the case of Wilzem v SA 

Retirement Fund wherein the Adjudicator confirmed that factual 

dependants should benefit from the proceeds of a death benefit. In the 

case of Hlathi v University of Fort Hare Retirement Fund, the 

Adjudicator held that a cohabitant qualifies as a factual dependant as 

long as it can be established that he/she and the deceased were in a 

permanent relationship of mutual dependency or inter dependency and 

that they shared a common household.  
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4.7 The second respondent submitted that in terms of section 37C of the 

Act, all the deceased’s identified beneficiaries qualified as beneficiaries 

in terms of the Act.  The board of management is satisfied that it has 

complied with the requirements of section 37C of the Act. The board 

thoroughly applied its mind to the allocation of the death benefit. The 

issue of whether the board have exercised its discretion properly was 

dealt with by the Adjudicator in the case of Van der Merwe v Southern 

Life, it was held that the board of management’s decision shall be 

reviewable before the Pension Funds Adjudicator broadly on the 

grounds of reasonableness and fairness. The aim of any review is to 

determine whether the board of management was in excess of its 

powers, an improper exercise of powers or maladministration. A 

decision by the board of management cannot be altered based on a 

view expressed by third parties without proving that the board fettered 

its discretion. The board of management is satisfied with the allocation 

of the death benefit that was payable.    

 

Complainant’s reply 

 

4.8 The complainant submitted that she received the response of the 

second respondent and is not satisfied with the contents thereof. The 

complainant submitted that the deceased was a principal officer and 

was of sound state of mind in making decisions. The deceased was 

also in a good state of mind when he elected that the death benefit 

should be distributed to his children and wife in equal proportions. The 

complainant question why the deceased was entrusted with his duties 

in his capacity as principal officer, however, the board of management 

disregarded the beneficiary nomination form wherein he had expressed 

his wishes. The complainant submits that the deceased made provision 

for Mrs Elizabeth Owen by naming her as the sole beneficiary to his 

estate. The complainant is of the view that if the deceased wanted  

Mrs Elizabeth Owen to receive 50% of the death benefit, he would 
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have named her and her brother as heirs to his estate together with 

Mrs Elizabeth Owen.  

 

4.9 The complainant submitted that the deceased was aware of  

Mrs Elizabeth Owen’s illness, despite this, he nominated his children to 

each receive 33.3% of the death benefit. The complainant submits that 

considering her age, Mrs Elizabeth Owen would be able to survive on 

the 33.3% benefit. Further, Mrs Elizabeth Owen inherited a house 

which is worth approximately R600 000.00 and two cars. In the event 

of the death of Mrs Elizabeth Owen, the benefit allocated to her will go 

to her biological children who did not have any relation with the 

deceased.  

 

4.10 Further, the complainant submitted that the board of management 

failed to take into account   the fact that she and her brother live in the 

Western Cape where the cost of living is relatively higher than in 

Gauteng and the earning potential is low. The deceased wanted her 

and her brother to live in the Western Cape. Therefore, 25% is for her 

and her brother is not sufficient to sustain their living. Mrs Elizabeth 

Owen was employed by the first respondent and knew some of the 

members of the board of management who could have taken a 

decision that favours her. The complainant submitted that a trust 

account was set up by the board of management and funds should still 

be available for the board of management to do a reversal.  

 

 [5] DETERMINATION AND REASONS THEREFOR  

  

5.1 What falls to be determined is whether or not the board of the first 

respondent exercised its discretion properly and reasonably when 

distributing the death benefit.  

5.2 Section 37C of the Act governs the disposition of death benefits. It 

places a duty on the board to identify the beneficiaries of a deceased 

member and also vests the board with discretionary powers on the 
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proportions and manner of distributing the proceeds of a death benefit. 

As with the exercise of any discretionary power, in effecting an 

equitable distribution the board is required to give proper consideration 

to relevant factors and exclude irrelevant ones from consideration. The 

board may not unduly fetter its discretion by following a rigid policy that 

takes no account of the personal circumstances of each beneficiary 

and of the prevailing situation. 

 

5.3 A dependant is defined in section 1 of the Act as follows:  

 

    “dependant”, in relation to a member, means –  

     

(a) a person in respect of whom the member is legally liable for 

maintenance 

 

(b) a person in respect of whom the member is not legally liable for 

maintenance, if such person –  

(i)   was, in the opinion of the board, upon the death of the            

member in fact dependant on the member for maintenance; 

(ii)   is the spouse of the member; 

(iii)   is a child of the member, including a posthumous child, an               

adopted child and a child born out of wedlock. 

 

(c) a person in respect of whom the member would have become legally     

liable for maintenance, had the member not died;”     

                   

5.4  Section 37C was primarily introduced to ensure that death benefits are 

paid in accordance with the object of the Act. The relevant section is 

37C(1) and it provides as follows:  

 

“(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit (other than a benefit 

payable as a pension to the spouse or child of the member in terms 

of the rules of a registered fund, which must be dealt with in terms of 

such rules) payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section 19(5)(5)(i) and 

subject to the provisions of section s 37A(3) and 37D, not form part of 
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the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

 

(a) If the fund within twelve months of the death of the member 

becomes aware or traces a dependant or dependants of the 

member, the benefit shall be paid to such dependant or, as may 

be deemed equitable by the board, to one of such dependants or 

in proportions to some of or all such dependants;” 

                   

5.5 Section 37C restricts the deceased member’s freedom of testation in 

relation to the benefits payable by the fund in the event of his death. 

The guiding principle is that such assets do not form part of the 

deceased’s estate and are required to be distributed in accordance with 

a statutory scheme which gives preference to need and dependency 

above member’s choice (see Brummelkamp v Babock Africa (1997) 

Pension Fund And Another [2001] 4 BPLR 1811 (PFA)).  

     

5.6 In making its decision, the board needs to consider all relevant factors 

and ignore irrelevant ones. Further, the board must not rigidly adhere 

to a policy or fetter its discretion in any other way. The board of 

management has to consider the following factors (See Sithole v ICS 

Provident fund And Another [2000] 4 BPLR 430 (PFA)): 

   

 The age of the dependants 

 The relationship with the deceased; 

 The extent of dependency; 

 The wishes of the deceased placed either in the nomination and/or his 

last will; and 

 Financial affairs of the dependants including their future earning capacity 

potential. 

 

5.7 In the instance, following the death of the deceased, the board of the 

first respondent identified the deceased’s two children and the 

deceased’s wife, Mrs Elizabeth Owen, as beneficiaries. The board of 

the first respondent resolved to distribute the proceeds of the death 

benefit as follows: 
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Name  Relationship Percentage 

Mrs Elizabeth Owen Wife 50% 

Mr Nicolas Owen Son 25% 

Ms Amanda Owen Daughter (complainant) 25% 

 

5.8 The deceased’s children qualify as dependants in terms of section 

1(b)(iii) of the Act. The investigation conducted by the board of 

management revealed that the complainant is 30 years old and is 

employed on a part time basis. The deceased’s son, Mr Nicolas Owen 

is 26 years old and is self-employed. The complainant and her brother 

were partially dependent on the deceased as they did not have 

consistent income. The investigation further revealed that the deceased 

was married to Mrs Elizabeth Owen who is unemployed and was 

financially dependent on the deceased. Mrs Elizabeth Owen is 60 years 

old and suffers from Alzheimer’s. 

 

5.9 In the instance, even though the complainant and her brother were 

nominated to receive 33.3% of the proceeds of the death benefit and 

Mrs Elizabeth Owen to receive 33.3% of the death benefit, this in itself 

would not guarantee that the proceeds of the death benefit will be 

distributed in accordance with the beneficiary nomination form. The 

board of management has to consider a range of factors as illustrated 

in paragraph 5.6 above. The wishes of the deceased are one of the 

factors that the board of management has to consider but it is not the 

only factor. The board has to consider all the potential beneficiaries as 

well as their extent of dependency on the deceased.  A beneficiary 

nomination form is not binding on the board of management. By rigidly 

adhering to the beneficiary nomination form, the board of management 

would be fettering its discretion and render the purpose of section 37C 

meaningless (See Williams and Others v FFE Minerals South Africa 

Pension Fund and Another (1) [2001] 2 BPLR 1678 (PFA).  
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5.10 It must be noted that it is not the role of this Tribunal to decide what the 

fairest or most generous distribution is. Rather, the test in law is to 

determine whether or not the board acted rationally and arrived at a 

proper and lawful decision (see Ditshabe v Sanlam Marketers 

Retirement Fund & Another (2) [2001] 10 BPLR 2579 (PFA) at 2582F-

G). Therefore, to the extent that the complainant seeks an order from 

this Tribunal directing that the death benefit be distributed in the 

manner specified by the deceased on the beneficiary nomination form, 

a relief of this nature will not be granted by this Tribunal in the 

circumstances. This Tribunal can only examine the matter and 

determine if the board considered all relevant factors in arriving at its 

decision.  

 

5.11 The complainant submits that she and her brother live in the Western 

Cape where the cost of living is high. The complainant submitted that 

Mrs Elizabeth Owen is the sole heir of the deceased’s estate, further, 

the deceased had several policies wherein Mrs Elizabeth Owen is the 

beneficiary. It appears from the investigation conducted by the board of 

management that it did not investigate the actual financial 

circumstances of the complainant and her brother. Further, in 

distributing the proceeds of the death benefit, the board of 

management did not take into consideration the fact that Mrs Elizabeth 

Owen was the sole heir of the deceased’s estate and a beneficiary to 

several policies taken out by the deceased.  

 

5.12  In its response which was forwarded to the complainant, the second 

respondent provided a breakdown of the death benefit and the total 

amount of the death benefit that became available for distribution. 

However, the board of the first respondent must be ordered to provide 

the complainant with a tax directive and the deceased’s last benefit 

statement reflecting where the deceased’s fund credit was invested. 

The complainant can request the deceased’s last payslip from his 

employer.    
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5.13  In light of the above, this Tribunal finds that the decision of the board of 

management must be set aside.  

 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows:  

 

6.1.1 The decision of the board of management is hereby set aside; 

 

6.1.2 The board of management is ordered to re-exercise its 

discretion within four weeks of the date of this determination in 

terms of section 37C of the Act, in the allocation and 

distribution of the death benefit with due regard to the factors 

considered in this determination;  and 

 

6.1.3 The board of management is directed to report its decision, 

reasons therefore and all factors considered in writing to this 

Tribunal and the complainant within six weeks of the date of 

this determination. 

 

    

DATED AT PRETORIA ON THIS 28TH DAY OF JANUARY 2015 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  

 

 

Section 30M Filing: High Court  

Parties unrepresented  


