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Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): M SONDEZI (“complainant”) v SOWETO CITY COUNCIL 

PENSION FUND (“first respondent”); SALT EMPLOYEE BENEFITS (PTY) LTD 

(“second respondent”); ALEXANDER FORBES FINANCIAL SERVICES (PTY) 

LTD (“third respondent”) AND OLD MUTUAL LIFE ASSURANCE COMPANY 

(SA) LTD (“fourth respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the payment of monthly pension to the 

complainant following the death of Mr JM Tshambula (“the deceased”).  

 

1.2 The complaint was received by this Tribunal on 18 February 2016.  A 

letter acknowledging receipt thereof was sent to the complainant on               

22 February 2016. On the same date, the complaint was dispatched to 

the respondents requesting them to file their responses by 21 March 

2016. On 22 March 2016, follow-up letters were sent to the respondents 
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requesting them to file their responses by 5 April 2016. On 22 March 

2016, the second respondent requested an extension to file its 

response by 22 April 2016. A response was received from the third 

respondent on 30 March 2014. On 5 April 2016, a response was 

received from the second respondent. Responses were received from 

the fourth respondent on 3 May 2016 and 25 July 2016. Submissions 

were received from the second respondent on 5 August 2016, 17 

August 2016, 25 August 2016 and 6 September 2016. 

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.                    

The determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The deceased was employed by the City of Johannesburg (“the 

employer”) from 1989 until 30 December 2008 when he passed away. 

He was a member of the first respondent which was administered by 

the fourth respondent. The second respondent is now the first 

respondent’s administrator. The complainant is the widow of the 

deceased. The deceased had two wives, i.e the complainant and Mrs 

LN Tshambula. 

 

2.2 Following the death of the deceased, the complainant has been 

receiving a monthly pension of R515.14 from the first respondent.   

 

 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the fact that she last received her 

monthly pension in September 2014 and has queried this with the 

second respondent. She stated that the second respondent informed 
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her that it is still investigating this matter, however to date no feedback 

was provided.  

 

3.2  Accordingly, she requests this Tribunal to investigate this matter. 

   

[4]  RESPONSES 

 

   First and second respondents 

 

   4.1 The second respondent filed a response in its capacity as the first 

respondent’s current administrator. 

 

4.2 The second respondent submitted that after several investigations 

between the third and fourth respondents, it transpired that the 

complainant’s record was transferred from the fourth respondent to the 

third respondent but not from the third respondent to itself. 

 

4.3 In its further submissions on 5 August 2016, the second respondent 

submitted that the deceased had two spouses whom he married in 

1998 and in 2006, respectively. It stated that according to the Marriage 

Act 25 of 1961, one cannot have two civil marriages and therefore the 

second woman’s position as a spouse is questionable. It mentioned that 

the board is trying to this verify due to the fact the rules only allows an 

eligible spouse to receive spouse’s pension. It stated that the fourth 

respondent failed to note the discrepancy in the marital status before 

finalising the matter and the actuarial quotes released two spouses’ 

pensions, which is incorrect.  

 

4.4 On 17 August 2016, the second respondent stated that the board 

needed more time to agree whether it should revoke the decision 

considering the complainant as the spouse and her entitlement to a 

spouse’s pension. Further, whether to continue on the incorrect basis, 

subsequent to the High Court matter, in which the legality of the 
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complainant’s marriage to the deceased was challenged. It further 

stated that it has requested Momentum (which held another benefit of 

the deceased) to assist it with the contact details of the deceased’s 

other wife as she had refused to cooperate with the fourth respondent, 

hence her benefit has not been paid.  

 

4.5 On 6 September 2016, the second respondent submitted that the board 

decided to follow up with the deceased’s other wife for the final page of 

the court order where the Department of Home Affairs is ordered to 

annul the marriage between the deceased and the complainant. It 

mentioned that the complainant and Momentum were ordered to pay 

the litigation costs and for the complainant to give the other wife the 

details of the bank account where the money that was paid to her was 

deposited. It stated that in light of the above, the question of the alleged 

marriage between the deceased and the complainant requires the 

board to be certain as the rules pay out pension to spouses. It requests 

this Tribunal to give it more time to find the actual spouse of the 

deceased.    

 

Third respondent  

  

4.6 The third respondent submitted that there is no record of the 

complainant on the data received from the fourth respondent. 

 

Fourth respondent 

 

4.7 The fourth respondent submitted that Pencare department received the 

pension application forms from the complainant on 16 September 2014. 

It mentioned that a widow’s pension was processed and on 22 

September 2014, the complainant was paid the arrear pension of 

R31 917.14 for 30 January 2009 to 30 August 2014. It stated that on 26 

September 2014, it paid an amount of R515.14 in respect of the 

complainant’s monthly pension for 30 September 2014. It submitted 
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that the complainant’s monthly pension at that stage was R515.14 per 

month. 

 

4.8 It mentioned that the administration of the first respondent was taken 

over by the third respondent on 1 October 2014 and therefore this 

pension was terminated on its books. It stated that the deceased’s 

details were not included in the takeover data spreadsheet that was 

sent to the third respondent, although all funds for the first respondent 

were paid over to the third respondent. It accepted that it was an error 

on its part and extended its apology for the oversight and the 

inconvenience caused to the complainant. It stated that with effect from 

1 September 2015, the administration of the first respondent was taken 

over by the second respondent. It submitted that on 8 April 2016, it sent 

an email to the second respondent explaining the situation and 

enclosed all documents required in order for it to capture the 

complainant’s monthly pension and start processing her monthly 

benefit. It mentioned that the second respondent advised it that it has 

the lump sum due to the complainant, however no claim documents 

were received. It requested the complainant to send all the documents 

the second respondent requires in order to pay this benefit.   

 

4.9 The fourth respondent provided a list of documents required by the 

second respondent as follows: 

 

- Complete notification of death form; 

- Complete form D; 

- Latest beneficiary nomination and a copy of the deceased’s will if 

available; 

- Employer recommendation form and any additional information which will 

assist the trustees in their decision; 

- Original certified copies of the death certificate; 

- Original certified copies of the deceased’s member’s identity document; 

- Copy of the deceased’s last payslip; 

- Original certified copy of a marriage certificate; 

- Original certified copy of the complainant’s identity documents; 
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- Original certified copy of the decree of divorce (if applicable); 

- Original certified copies of proof of identity of the deceased’s children (if 

any); 

- Original certified copies of the identity documents of any other 

beneficiaries listed on the nomination form or who believe they were 

entitled to receive a benefit; 

- Original certified copies of appointed guardian of the minor children, if not 

natural parent by the Children’s Court; 

- Banking details, postal and residential addresses of all beneficiaries as 

well as proof of nominated bank accounts for all beneficiaries; 

- Original certified copies of the notification/register of death/ stillbirth form; 

and 

- In the case of an unnatural death, attach a police report or copy of the 

post mortem.     

 

4.10 The second respondent submitted that the benefit of Mrs LN 

Tshambula was still in the first respondent with her monthly pension still 

due as she has never provided banking details, tax reference number, 

address and contact details. It provided the capitalised value of each 

spouse’s pension as date of death as follows: 

  

Spouse Capitalised Value 

Spouse 1 (LN Tshambula) R65 574 

Spouse 2 (complainant) R70 427 

   

4.11 It stated that a death benefit in the amount of R115 125.17 became 

payable with each spouse to receive a monthly pension of R440.47. 

 

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

Introduction 
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5.1 The issue for determination is whether or not the first respondent 

should be held liable for ceasing payment of the complainant’s monthly 

pension.  

 

Fund rules and the complainant’s benefits 

 

5.2 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).  

 

5.3 Rule 4 of the first respondent’s rules dealing with death benefits 

provides as follows:  

 

“4 DEATH         

 

                                        DEATH BENEFITS         

 

4.1      (1) Before retirement in terms of the RULES and before the 

NORMAL RETIREMENT DATE 

 

 

  On the death of a MEMBER on or before his NORMAL 

RETIREMENT DATE and while he is in service of the 

EMPLOYER, subject to the provisions of Rules 2.3(1) and (2), 

the following benefits will be paid: 

 

            (a) if the MEMBER, other than a B-MEMBER, is survived 

by a SPOUSE, and the TRUSTEES managed to locate 

such SPOUSE within 12 months after the MEMBER’S 

DEATH, a pension to such SPOUSE equal to one-half 

of the PENSION and supplementary amount calculated 

as provided in Rules 3.1(2)(b) and (c) on the basis that 

such MEMBER’S PENSIONABLE SERVICE is 

increased by the period between the MEMBER’S date 

of death and his NORMAL RETIREMENT DATE;  
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            (b) ….”  

 

5.4 In turn, the first respondent defines a spouse as follows: 

 

“SPOUSE of a person shall mean a person with whom such first-named 

person has entered into a RECOGNISED UNION, as long as such 

RECOGNISED UNION exists; provided that where custom so permits, and 

such MEMBER, PENSIONER or DEFERRED PENSIONER has more than 

one SPOUSE, the benefits herein provided for the SPOUSE shall be divided 

amongst the SPOUSES in a proportion determined by the TRUSTEES in 

their sole discretion and on advice of the ACTUARY.”  

 

 A recognised union is defined in the first respondent’s rules as follows: 

 

“RECOGNISED UNION shall mean a marriage solemnised by a marriage 

officer or a customary union according to indigenous law and custom or a 

union recognised as a marriage under the tenets of an Asiatic religion.”   

 

5.5 The fourth respondent submitted that the complainant was paid arrear 

pension of R31 917.14 for 30 January 2009 to 30 August 2014 on 22 

September 2014. It stated that on 26 September 2014, it paid an 

amount of R515.14 in respect of the complainant’s monthly pension for 

30 September 2014. It mentioned that the administration of the first 

respondent was taken over by the third respondent on 1 October 2014 

and therefore this pension was terminated on its books. It stated that 

with effect from 1 September 2015, the administration of the first 

respondent was taken over by the second respondent. It submitted that 

on 8 April 2016, it sent an email to the second respondent explaining 

the situation and enclosed all documents required in order for it to 

capture the complainant’s monthly pension and start processing her 

monthly benefit. It mentioned that the second respondent advised it that 

it has the lump sum due to the complainant, however no claim 

documents were received. It requests the complainant to send all the 

documents the second respondent requires in order to pay this benefit. 
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5.6 In casu, it appears that the termination of the complainant’s monthly 

pension came as a result of the change in the administration of the first 

respondent. From the submissions before this Tribunal, the fourth 

respondent failed to include the deceased’s and complainant’s details in 

the takeover data spreadsheet that was sent to the third respondent. 

This was confirmed by the third respondent which stated that it does not 

have the record of the complainant on the data received from the fourth 

respondent.   

 

5.7 This Tribunal requested the first respondent to confirm the value of the 

lump sum and information provided by the fourth respondent in 

paragraph 4.9 above. The second respondent initially submitted that the 

deceased had two spouses and he was married to the other wife in 

1988 and to the complainant in 2006. It stated that according to the 

Marriage Act 25 of 1961, one cannot have two civil marriages and 

therefore the second woman’s position as a spouse is questionable. It 

stated that the fourth respondent failed to note the discrepancy in the 

deceased’s marital status before finalising the matter and the actuarial 

quotes released two spouse’s pensions, which is incorrect. The second 

respondent later stated that the board needed more time to agree 

whether it should revoke the decision considering the complainant as 

the spouse and her entitlement to earning spouse’s pension; and 

whether to continue on the incorrect basis subsequent to the High Court 

matter wherein the legality of the complainant’s marriage to the 

deceased was disputed by the other wife. It further stated that it had 

requested Momentum (which held another benefit of the deceased) to 

assist it with the contact details of the other wife as she had refused to 

cooperate with the fourth respondent, hence her benefit has not been 

paid.  

 

5.8 The second respondent submitted that the board decided to follow up 

with the other wife for the final page of the court order where the 

Department of Home Affairs is ordered to annul the marriage between 
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the deceased and the complainant. It mentioned that the complainant 

and Momentum were ordered to pay the litigation costs and for the 

complainant to give the other wife the details of the bank account where 

the money that was paid to her was deposited. It stated that in light of 

the above, the question of the alleged marriage between the deceased 

and the complainant requires the board to be certain as the rules pay 

out monthly pension to spouses. It requests this Tribunal to give it more 

time to establish the actual spouse of the deceased.   

 

5.9 It should be noted that this Tribunal will not pronounce on the validity of 

the complainant’s marriage to the deceased. From the submissions 

before this Tribunal, it appears the board of the first respondent failed to 

conduct its investigation in respect of the deceased’s marriages with the 

complainant and the other wife when allocating the spouse’s pension. 

Taking into account the amount of time afforded to the first respondent 

to provide this Tribunal with the requested information, and the 

information that came to light from the second respondent, the board of 

the first respondent must be afforded an opportunity to finalise its 

investigation regarding the deceased’s marriages with the complainant 

and Mrs LN Tshambula in order to pay the spouse’s pension to the 

spouse in terms of the rules without delay.     

 

Powers and duties of the administrator 

 

5.10 The duties of a retirement administrator in terms of section 13B(5) of 

the Act are as follows: 

 

(a) endeavour to avoid conflict between the interests of the administrator 

and the duties owed to the fund, and any conflict of interest or 

potential conflict of interest must be disclosed by the administrator to 

the board setting out full particulars of how such conflict will be 

managed; 

 

(b)  administer the fund in a responsible manner; 
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(c) keep proper records; 

 

(d) employ adequately trained staff and ensure that they are properly 

supervised; 

 
(e) have well-defined compliance procedure; 
 
(f) maintain the prescribed financial resources to meet its commitments 

and to manage the risks to which the fund is exposed; 

 

(g) furnish the registrar with such information as requested by the 

registrar where such request is reasonable, the purpose for the 

request is disclosed and reasonable notice is given to the 

administrator in order to meet the request; 

 

(h) within a reasonable time provide a fund with information pertaining to 

the fund that the administrator has in its possession or under its 

control as requested by the fund in an electronic format capable of 

manipulation by the fund or in any other format if the information 

pertaining to the fund is not available in electronic format. 

 

5.11 It should also be noted that PF Circular 130 states that the board of a 

fund is responsible and accountable to the members for the 

administration of the fund, including the prudent investment of fund 

assets. It is common cause that the first respondent was administered 

by the fourth respondent. It changed its administration to the third 

respondent and it is currently administered by the second respondent. 

As the previous administrator of the first respondent, the fourth 

respondent had to comply with the provisions of section 13B(5) of the 

Act. 

 

5.12 Section 7C(2) of the Act dealing with the statutory duties of trustees 

provides as follows: 

 

  “(2) In pursuing its object the board shall –  

  

(a) take all reasonable steps to ensure that the interests of 

members in terms of the rules of the fund and the provisions of 
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this Act are protected at all times, especially in the event of an 

amalgamation or transfer of any business contemplated in 

section 14, splitting of a fund, termination or reduction of 

contributions to a fund by an employer, increase of 

contributions of members and withdrawal of an employer who 

participates in a fund; 

 

(b) to act with due care, diligence and good faith; 

 

 … 

 

(f) have a fiduciary duty to members and beneficiaries in respect 

of accrued benefits or any amount accrued to provide a benefit, 

as well as a fiduciary duty to the fund, to ensure that the fund is 

financially sound and is responsibly managed and governed in 

accordance with the rules and this Act; 

 

(g) comply with any other prescribed requirements; 

 

 

(h) ... 

 

(m) ensure that the rules and the operation and administration of 

the Fund comply with this Act, the Financial Institutions 

(Protection of Funds) Act, 2001 and all other applicable laws.” 

 

5.13 From the evidence before this Tribunal, the first respondent failed to act 

in the best interest of its members. The first respondent appointed the 

fourth respondent as its administrator previously and delegated all its 

administration duties to the latter. The fourth respondent was in turn 

expected to perform these duties as contemplated in section 13B(5) of 

the Act. However, the fourth respondent’s failure to perform these 

statutory duties towards the first respondent in turn affects members 

and beneficiaries of the first respondent. The fact that a monthly 

pension was paid to the complainant in September 2014 clearly 

indicates that the documentation was once submitted for the first 

respondent to consider paying the complainant the monthly pension. 

This is also supported by the fact that the first respondent failed to note 
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the discrepancy on the deceased’s civil marriages with the complainant 

and the other wife and did not verify the documentation provided by the 

complainant for the payment of the spouse’s pension.     

  

 5.14 The appropriate remedy is for the first respondent to finalise its 

investigations regarding the complainant’s marriage to the deceased 

and pay the spouse’s pension to the spouse of the deceased as 

defined in the rules (see Orion Money Purchase Pension Fund (SA) v 

PFA and Others [2002] BPLR 3830 (C) at 3839 F-G and Mabale 

Feedmix Provident Fund and Others [2008]1 BPLR 29 at 37E-F). This 

Tribunal finds it appropriate to set aside the board’s decision to allocate 

a spouse’s pension to the complainant.  

 

[6] ORDER 

 

  6.1 In the result, the order of this Tribunal is as follows: 

 

6.1.1 The decision of the first respondent to allocate a spouse’s 

pension to the complainant is hereby set aside;  

 

6.1.2 The first respondent is ordered to investigate the complainant’s 

marriage to the deceased taking into account the definition of 

spouse as defined in the rules within four weeks of this 

determination; and 

 

6.1.3 The respondent is ordered to allocate and pay a spouse’s 

pension to the deceased’s spouse based on the outcome of its 

investigation in paragraph 6.1.2 above, within two weeks of 

completion of such investigation. 
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DATED AT PRETORIA ON THIS 27TH DAY OF SEPTEMBER 2016 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

 

Section 30M filing: High Court 

The parties are unrepresented 

 

 


