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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): TJ VIVIERS (“complainant”) v SENTINEL RETIREMENT 

FUND (“first respondent”) AND HARMONY GOLD MINING COMPANY LIMITED 

(“second respondent”)  

 

[1] INTRODUCTION 

 

1.1  This complaint concerns the non-payment of a disability benefit.   

 

1.2 The complaint was received by this Tribunal on 9 May 2016.  

A letter acknowledging receipt thereof was sent to the complainant on  

16 May 2016. On the same date, the complaint was forwarded to the 

respondents requesting them to file their responses by no later than  

17 June 2016. A response was received from the first respondent on  

17 June 2016. The complainant was copied in the first respondent’s 

response. No further submissions were received from the parties. 
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1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are well known to the parties, only those facts that 

are pertinent to the issues raised herein shall be considered. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was employed with the second respondent from  

February 2012 until his retrenchment on 28 October 2015 due to 

medical incapacity. He was a member of the first respondent by virtue 

of his employment. 

 

2.2 On 16 November 2015, the complainant submitted a disability claim to 

the first respondent for assessment. On 21 January 2016, the first 

respondent declined the complainant’s claim for a disability benefit.  

 

[3] COMPLAINT 

 

3.1 The complainant is aggrieved with the first respondent’s refusal to pay 

him a disability benefit.  He submitted that upon the termination of his 

employment due to medical incapacity, he completed the required 

disability claim documents. He submitted that on 24 January 2016, he 

went to the first respondent to follow up on his disability claim.   He was 

advised that there is a letter confirming that the first respondent will not 

be paying him a disability benefit as he was paid a benefit in 2005 for a 

similar condition. The complainant submitted that there is a difference 

between the illness that he was paid for in 2005 and his current illness. 

He submitted that he has now been diagnosed with chronic obstructive 

pulmonary disease (severe bronchospasms). The complainant 

submitted that he was never informed that he was not supposed to 

work in a mine again. Further, that he passed the mine medical 

examination and was not found medically unfit. The complainant 
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summited that his red ticket was never cancelled and he was not     

blacklisted from working in a mine again. The complainant further 

submitted that in 2007, he went to Goldfields Kloof (Sibanye) where he 

passed the mine medical examination, confirming that he is fit to work 

underground.  He was employed there until February 2012.  

 

3.2 The complainant submitted that he wasted ten years of his life and 

health as he was never informed that he was not allowed to work 

underground.  He submitted that the first respondent refuses to pay him 

compensation for being declared medically unfit due to mine 

negligence. He submitted that if this was the case, the first respondent 

was supposed to detect his details on its system.   He submitted that 

the second respondent failed to pay his retrenchment package for the 

three years of his employment. The complaint submitted that he has a 

family to support even though he is ill.  

 

3.3 The complainant attached copies of the following medical reports: 

 

 Dr WJ de Wet (Family Physician):  The complainant has chronic obstruction 

airway disease with sever bronchospasm.  

 Janet Bester (Clinical Neurophysiologist):  Obstructive sleep apnea syndrome 

 Return to work rehabilitation service (16 November 2015):  Functional. 

Limitation with his ability to cope with the essential requirement of his job.  He 

is unfit to cope  with all manual work. 

 

3.4 The complainant requests this Tribunal to investigate the matter and 

order the first respondent to pay him a disability benefit.  

 

[4] RESPONSES 

 

4.1 The first respondent submitted that the complainant has a service 

history with various employers in the mining industry:  

 

  12 October 1981  - 11 August 1987: 



 

 

4 

The complainant was a contributory member of the Mine Employees 

Pension Fund (MEPF) in service of various employers.  He successfully 

applied to be found totally and permanently incapacitated for underground 

work. He was awarded an incapacitation benefit (pension) on 12 August 

1987.  

  12 August 1987 to 17 November 1987, 1 June 1988 to 11 November 1991 

and 14 March 1994 to 20 October 1996:  

The complainant was a contributory member of the MEPF in service of 

various employers. The endorsement was lifted to enable him to work 

underground.  He was a non-contributory member of MEPF from 21 

October 1996 to 19 May 2003.  He claimed a withdrawal benefit with effect 

from 20 May 2003 

  21 October 1996 to 22 February 2003:  

The complainant was a contributory member of the Mine Officials Pension 

Fund (MOPF), renamed Sentinel Mining Industry Retirement Fund (SMI) on 

1 March 2001.  He claimed a withdrawal benefit from 20 May 2003. 

  6 March 2003 to 8 April 2005 

The complainant was a contributory member of the first respondent.  He 

successfully applied to be found totally and permanently disabled for own 

and similar occupation. He was awarded in-service disability benefit with 

effect from 5 August 2005. 

  5 February 2008 to 3 April 2008, 24 June 2008 to 26 January 2012 and 3 

February 2012 to 20 October 2015 

The complainant was in service of various employers.  He was a 

contributory member of first respondent.   

 

4.2 The first respondent submitted that on 16 November 2015, the 

complainant submitted an application to be declared totally and 

permanently disabled whilst in service, in order to qualify for a further 

disability retirement benefit in terms of its Rules.  He submitted various 

medical reports to support his claim.  The first respondent submitted 

that its medical officer and Occupational Health Consultant were of the 

opinion that the complainant had not met the criteria to qualify for a 

disability benefit.   The first respondent noted the complainant’s 

membership and claim history:   

 

  In 1987 the complainant applied to MEPF for an incapacitation pension due 

to chronic dermatitis.  The claims committee found him totally and 
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permanently incapacitated for his class of work (underground work) with 

effect from 1987. He was awarded a lifelong pension.  The medical 

condition resolved, after which he sought to return to that class of work. The 

endorsement of his record of service was removed by MEPF to enable this. 

   

  In 2005, the complainant applied for a disability pension as a result of 

serious injuries suffered in a motor accident on 28 April 2003.  The claims 

committee was satisfied that he was totally and permanently disabled for 

his own and similar occupations.  He was awarded a further lifelong 

pension.  

 

  The occupation in respect of which the complainant claimed in November 

2015 is similar to that for which he had been awarded a disability benefit in 

2005.  The medical condition for which he claimed appeared to be an 

exacerbation of one of the conditions for which he had been awarded a 

benefit in 2005. Indications were that he should not have been re-employed 

in an underground position.  

 

4.3 The first respondent submitted that its rules confer discretion on the 

board to resolve whether or not to award a disability benefit if the 

member had previously received a disability benefit. The claims 

committee resolved on 21 January 2016, to exclude the complainant 

from receiving a further disability benefit. The complainant was 

informed of the decision in a letter. On 26 January 2016, the 

complainant submitted a withdrawal benefit claim form.  On 6 February 

2016, the complainant was paid a withdrawal benefit in the amount of 

R373 684.62 by electronic funds transfer.   

 

4.4 The first respondent submitted that when the complainant left service in 

October 2015, he became an “interim member” in terms of Rule 3.5, 

which provides as follows: 

 

“3.5  The following provisions will apply to a CONTRIBUTORY MEMBER who 

ceases to be a CONTRIBUTORY MEMBER due to termination of SERVICE 

for reasons other than retirement or death: 

 

3.5.1  Such person will become an INTERIM MEMBER with the option to 

make an election as envisaged in Rule 3.5.2 below. 
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3.5.2  Such person must notify the FUND in writing within twenty four (24) 

months of ceasing to be a contributory member of his election to 

either become a NON-CONTRIBUTORY MEMBER or to claim a 

benefit for which he/she is eligible in terms of the GENERAL RULES” 

 

4.5 The first respondent submitted further that disability benefits are 

provided for in Rule 5.1.4 as follows: 

       

    “5.1.4 Disability early retirement    

 

(a) A CONTRIBUTORY or INTERIM MEMBER who submits an 

application to be found disabled whilst in the service of an 

Employer must do so within six (6) months of leaving such Service, 

or as otherwise decided by the Trustees where appropriate. 

 

(b) Subject to the provision of Rule 7, a MEMBER who is found 

disabled in terms of these Rules will be eligible for the benefit 

proved for in Rule 7.1 provided that    

 
(i) In the case of a CONTRIBUTORY MEMBER or 

INTERIM MEMBER who is found to have been 

disabled whilst in the SERVICE of an EMPLOYER, 

FUND CREDIT will include his/her DISABILITY 

COVER (if any); 

(ii) FUND CREDIT will not include DISABILTY COVER 

in the case of a MEMER referred to in sub-paragraph 

(i) who, in terms of the applicable SPECIAL RULES, 

did not contribute towards the DEATH COVER AND 

DISABILITY COVER at the time, or  A NON-

CONTRIBUTORY MEMBER or an INTERIM 

MEMBER who is found to have become disabled 

after leaving SERVICE. 

(iii) The benefit in terms of RULE 5.1.2 shall be payable 

in the case of a MEMBER referred to in sub-

paragraph (i) who has passed his/her NORMAL 

RETIREMENT AGE, or a NON-CONTRIBUTORY 

MEMBER or an INTERIM MEMBER who has 

reached his/her NORMAL RETIREMENT AGE.  
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(c)  Subject to the provisions of Rule 7, a MEMBER will be found 

 disabled for purposes of these Rules if the trustees 

 determine that he/she is totally disabled to perform his/her 

 own and any similar occupation in a specific environment. 

 The burden of proof shall rest with the member.” 

 

4.6 The first respondent submitted that the complainant claimed that he 

became disabled whilst he was a contributory member. Rule 5.1 

provides that a member found disabled in terms of the Rules will be 

eligible for the benefit provided for in Rule 7.1 which provides that a 

member who retires early due to disability in terms of Rule 5.1.4 will 

become entitled to a pension as can be provided by his fund credit. 

Rules 5.1.4(b)(ii) provides that in the case of a contributory member or 

interim member found disabled whilst in service, the fund credit will 

include his disability cover (if any).  Rule 5.1.4(c) provides that  a 

member will be found disabled if the board determines that he is totally 

disabled to perform his own and a similar occupation in a specific 

environment.   Rule 5.1.4(b) is subject to Rule 7, which sets out the 

terms and conditions applicable to disability benefits.  

 

4.7 The first respondent submitted that after the complainant was informed 

of the decision of the committee, he claimed a withdrawal benefit  

which is provided for under Rule 8 of its Rules and reads as follows:- 

 

 

    “8.  TERMINATION OF MEMBERSHIP 

     

    8.1  Benefit 

 

Subject to the provisions of RULE 3 a MEMBER who leaves 

SERVICE for any reason other than death and has not reached 

his/her NORMAL RETIREMENT AGE, shall become entitled to a 

lump sum benefit equal to his/her FUND CREDIT. The benefit shall 

be paid together with any late payment interest in terms of RULE 8.3. 

This shall not deprive the MEMBER of any alternative option that 

he/she may have in terms of the RULES. 
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8.2  Payment of benefit 

 

8.2.1  Subject to the provisions of RULE 13.10 the benefit in terms 

of RULE 8.1 shall be payable to the MEMBER as a lump sum 

provided that application is made by the MEMBER within 

twenty four (24) months from the date on which the member 

leaves service. After the date he/she leaves SERVICE the 

MEMBER shall not be eligible to DEATH COVER or 

DISABILITY COVER. 

 

8.2.2  The MEMBER may transfer part or all of the benefit to an 

APPROVED PENSION FUND, APPROVED PROVIDENT 

FUND, APPROVED PENSION PRESERVATION FUND or 

APPROVED RETIREMENT ANNUITY FUND. 

 

8.2.3  When a benefit has been paid to the MEMBER or transferred 

in terms of RULE 8.2.2 the MEMBER shall have no further 

claim on the FUND.” 

 

4.8 The first respondent submitted that the exercise of discretion in terms 

of Rule 5.1.4 is subject to the exercise of discretion in terms of Rule 7. 

If the board resolves to exclude a member in terms of Rule 7.3.5, it can 

clearly not consider whether or not he/she qualifies for purposes of 

Rule 5.1.4.   The first respondent submitted that Rule 7.3.5 requires 

that the board must properly apply its mind by taking into account 

relevant factors and disregarding irrelevant factors. The first respondent 

submitted that the report submitted to the committee in 2005 indicates 

that the complainant’s main medical issues related to organic brain 

syndrome, a spinal compression fracture and  severe back pain arising 

from the motor accident.   The matter was deferred for a report from the 

Occupational Health Consultant (OHC). Following the assessment, the 

OHC reported that the complainant was struggling due to severe 

backache and decreased pulmonary activity.  The complainant 

complained of shortness of breath.  The recommendation was made by 

the first respondent’s assessment team that the complainant is totally 
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and permanently disabled for his own and similar occupations.  The 

motivation states that he suffers from spinal and pulmonary impairment 

as well as organic brain syndrome.  The first respondent submitted that 

clearly then, the complainant’s impaired pulmonary function and other 

respiratory issues were a major factor in the finding that he was totally 

and permanently disabled for his own and similar occupations. The 

complainant’s 2015 application is supported by medial reports which 

state the he suffers from chronic obstructive pulmonary disease and 

impaired lung functions and concluded that he is unable to work 

underground. The first respondent submitted that this impairment is 

similar to one of the impairments which resulted in the 2005 finding. 

Further, that the occupation in respect of which the complainant now 

claims (shiftboss)  is almost identical to that for which he was found 

totally and permanently disabled in 2005 (production supervisor). The 

complainant was found disabled in 2005 in respect of a job function that 

entailed working in production areas in the mining industry. This is the 

same environment for which he claimed in 2015. The respondent 

submitted that it has long been common knowledge in the mining 

industry that working underground can result in severe respiratory 

disorders.  This is why candidates with impaired pulmonary functions or 

lung disease are generally not permitted to work underground. 

However, the complainant returned to work underground.  The first 

respondent submitted that it was not aware that the complainant 

worked underground in production areas when he returned to service 

and neither could it prevent him to return.  The committee noted that 

even before that, the complainant continued to work in production 

areas underground, despite the 1987 incapacity benefit awarded by 

MEPF and various disability awards by Rand Mutual Assurance.  

 

4.9 The first respondent submitted that the committee did not reject the 

complainant’s claim. However, it decided to exclude the complainant 

from receiving a further in-service disability benefit.  Rule 7.3.5 does 

not require the same diagnosis as before and alludes to a medical 
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condition or impairment that is the same as or similar to the previous 

condition or impairment.  The first respondent submitted that the claims 

committee applied its mind properly and took all relevant factors into 

account.  To be eligible for a disability benefit, a member must prove 

that he/she is totally and permanently disabled for his/her own and 

similar occupation in a specific environment.  In the case of an in-

service disability benefit, a large component of the benefit consists of 

the member’s disability cover.  The first respondent is self-insured, 

which means that the in-service disability benefit awards affect the 

liquidity of the risk pool.  In terms of the Act, the board must ensure that 

the interest of members are protected, act with due care, diligence and 

good faith, act impartially, act independently and ensure that the fund is 

financially sound.    

 

4.10 The first respondent submitted that the complainant returned to work in 

a similar occupation underground of his own volition. The complainant 

was presumably asked to disclose his medical history as part of the 

requisite medical examination.  The first respondent submitted that it 

had no sight of the documents to see what he disclosed.  The first 

respondent further submitted that in terms of the Chamber of Mines 

Core Agreement, an employee dismissed due to medical incapacity will 

be entitled to a lump sum payment by the employer, if he/she does not 

qualify for a disability benefit from an occupational pension fund. This 

provides that a member will only be entitled to such a payment if he/she 

applied unsuccessfully to the first respondent for a disability benefit. 

However, the second respondent declined to award the package.  

 

4.11 The first respondent submitted that an order to award the complainant 

an in-service disability benefit would require this Tribunal to override 

not only the discretion conferred on the board in terms of Rules 5.1.4, 

7.2.2 and 7.3.5 and to replace the decision of the claims committee 

with its own. The respondent submitted that it is clear from the 

judgment in the matter of University of Pretoria Provident Fund and 
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Another v Du Preez and Another [2016] JOL 35014 (GP) that this 

Tribunal cannot simply override such discretion.  Alternatively the 

complainant may seek an order that the committee must reconsider his 

application to be found disabled, or allow him to submit further medical 

evidence.  However, in terms of Gerson v Mondi Pension Fund and 

Others 2013 (6) SA  162 (GJS), this Tribunal can only do so if it finds 

that the committee  failed to properly apply its collective mind when it 

excluded the complainant from receiving a further disability benefit. 

However, the complainant has waived or forfeited his right to claim 

such relief by claiming a withdrawal benefit.  Therefore, the 

complainant terminated his membership with the first respondent and 

received all the benefits which may be due to him. The complainant 

thus, of his own free will elected an option that resulted in him having 

no further claim against the first respondent for a disability benefit.  The 

first respondent’s consultant wrote above the complainant’s signature 

the he accepted the board’s decision and wants his full withdrawal 

benefit. Therefore, the complaint should be dismissed.  

 

  Second respondent 

 

4.12 The second respondent was afforded an opportunity to comment on the 

allegations made against it, as is required by section 30F of the Act and 

no response was received from it. In the circumstances, this Tribunal 

will dispose of the matter on the basis of the available facts.   

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the complainant under the 

circumstances was entitled to a disability benefit instead of a 

withdrawal benefit. 

 

5.2 The payment of any benefit that is due to a member of a fund is 

regulated by the fund’s rules (see Tek Corporation Provident Fund & 
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Another v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E and section 13 

of the Act).  

 

5.3 Rule 5.1 of the Rules of the first respondent deals with disability 

benefits and reads as follows: 

    “5.1.4 Disability early retirement    

 

(a) A CONTRIBUTORY or INTERIM MEMBER who submits an 

application to be found disabled whilst in the service of an 

Employer must do so within six (6) months of leaving such Service, 

or as otherwise decided by the Trustees where appropriate. 

 

(b) Subject to the provision of Rule 7, a MEMBER who is found 

disabled in terms of these Rules will be eligible for the benefit 

proved for in Rule 7.1 provided that    

 
(iv) In the case of a CONTRIBUTORY MEMBER or 

INTERIM MEMBER who is found to have been 

disabled whilst in the SERVICE of an EMPLOYER, 

FUND CREDIT will include his/her DISABILITY 

COVER (if any); 

(v) FUND CREDIT will not include DISABILTY COVER 

in the case of a MEMER referred to in sub-paragraph 

(i) who, in terms of the applicable SPECIAL RULES, 

did not contribute towards the DEATH COVER AND 

DISABILITY COVER at the time, or  A NON-

CONTRIBUTORY MEMBER or an INTERIM 

MEMBER who is found to have become disabled 

after leaving SERVICE. 

(vi) The benefit in terms of RULE 5.1.2 shall be payable 

in the case of a MEMBER referred to in sub-

paragraph (i) who has passed his/her NORMAL 

RETIREMENT AGE, or a NON-CONTRIBUTORY 

MEMBER or an INTERIM MEMBER who has 

reached his/her NORMAL RETIREMENT AGE.  

       

(c)  Subject to the provisions of Rule 7, a MEMBER will be found 

 disabled for purposes of these Rules if the trustees 

 determine that he/she is totally disabled to perform his/her 
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 own and any similar occupation in a specific environment. 

 The burden of proof shall rest with the member.  

   

5.4 Rule 7 of the first respondent’s rules imposes restrictions in dealing 

with disability benefits and reads as follows: 

 

  7.  DISABILITY BENEFIT IN SERVICE 

 

    7.1  Benefit Amount 

 

 A CONTRIBUTORY MEMEMBER who has not reached his/her 

NORMAL RETIREMENT AGE and who retires early due to disability 

in terms of RULE 5.1(e) shall, subject to the provisions of RULES 7.2, 

7.3, 10, 14.1 and 14.2 become entitled to a PENSION in terms of 

RULE 5.2 of such amount as can be provided by his/her FUND 

CREDIT at the date of early retirement due to disability plus the 

DISABILITY COVER as elected in terms of the SPECIAL RULES. 

 

5.5 Rule 7.2 sets out the terms and conditions applicable to such a benefit. 

Rule 7.2.2 provides as follows: 

 

“7.2.2 The TRUSTEES shall, in their sole discretion, determine when a 

MEMBER becomes totally and permanently disabled to perform 

his/her own and any similar occupation in a specific environment. The 

burden of proof of such permanent disability shall rest with the 

MEMBER.” 

 

 The aforementioned Rule provides the board with the sole discretion to 

determine when a member became totally and permanently disabled to 

perform his own and similar occupation in a specific environment.   

 

5.6 Further to the above, Rule 7.3.5 reads as follows: 

 

    “ 7.3.5 Where a Member has previously received a disability benefit from the 

   Fund or the Transferred Fund, the Trustees shall have the discretion 

   to:   
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(a) exclude the Member from receiving a further benefit in terms of 

Rule 7; or 

(b) award the Member the benefit to which he/she would otherwise 

be entitled in terms of Rule 7; or 

(c) award the Member a benefit that has been reduced as decided 

by the Trustees in consultation with the Actuary;  

 

Provided that the Trustees shall take into account whether or not the 

medical condition, impairment or occupation is the same as or similar 

to that for which the Member had previously received a benefit from 

the Fund or the Transferred Fund; whether or not specific terms and 

conditions that applied when the disability benefit was awarded 

previously apply on the current occasion, a comparison of the 

specific environment in which the Member worked previously and on 

the current occasion; the period of time since the Member returned to 

Service; and any other factors which they consider relevant.”  

 

  The aforementioned Rule provides that the board shall have the 

discretion to exclude a member from receiving a further benefit in terms 

of the Rules of the first respondent after considering any previous 

claims.   

 

5.7 The complainant is aggrieved with the first respondent’s refusal to pay 

him a disability benefit.   

 

5.8 The first respondent submitted that the claims committee decided to 

exclude the complainant from receiving a disability benefit. It submitted 

that the decision was based on the complainant’s history of claims and 

benefits paid to him. The first respondent submitted that the report 

submitted to the committee in 2005 indicates that the complainant’s 

main medical issues related to organic brain syndrome, a spinal 

compression fracture and severe back pain arising from the motor 

accident.   The matter was deferred for a report from the Occupational 

Health Consultant (OHC). Following an assessment, the OHC reported 

that the complainant was struggling due to severe backache and 

decreased pulmonary activity. The complainant complained of 
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shortness of breath. The recommendation was made by the first 

respondent’s assessment team that the complainant is totally and 

permanently disabled for his own and similar occupations. The 

motivation states that he suffers from spinal and pulmonary impairment 

as well as organic brain syndrome.  The first respondent submitted that 

clearly then, the complainant’s impaired pulmonary function and other 

respiratory issues were a major factor in the finding that he was totally 

and permanently disabled for his own and similar occupations. The 

complainant’s 2015 application is supported by medial reports which 

state that the he suffers from chronic obstructive pulmonary disease 

and impaired lung functions and concluded that he is unable to work 

underground. The first respondent submitted that this impairment is 

similar to one of the impairments which resulted in the 2005 finding. 

Further, that the occupation in respect of which the complainant now 

claims (shiftboss)  is almost identical to that for which he was found 

totally and permanently disabled in 2005 (production supervisor). The 

complainant was found disabled in 2005 in respect of a job function that 

entailed working in production areas in the mining industry. This is the 

same environment for which he claimed in 2015.  

 

5.9 The respondent further submitted that it has long been common 

knowledge in the mining industry that working underground can result 

in severe respiratory disorders.  This is why candidates with impaired 

pulmonary functions or lung disease are generally not permitted to work 

underground. However, the complainant returned to work underground.  

The first respondent submitted that it was not aware that the 

complainant worked underground in production areas when he returned 

to service.  The committee noted that even before that, the complainant 

continued to work in production areas underground, despite the 1987 

incapacity benefit awarded by MEPF and various disability awards by 

Rand Mutual Assurance. The first respondent submitted that an order 

to award the complainant an in-service disability benefit would require 

this Tribunal to override not only the discretion conferred on the board 
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in terms of Rules 5.1.4, 7.2.2 and 7.3.5 and to replace the decision of 

the claims committee with its own.  Alternatively the complainant may 

seek an order that the committee must reconsider his application to be 

found disabled, or allow him to submit further medical evidence.  

However, in terms of Gerson V Mondi Pension Fund and Others 2013 

(6) SA  162 (GJS), this Tribunal can only do so if it finds that the 

committee  failed to properly apply its collective mind when it excluded 

the complainant from receiving a further disability benefit. However, the 

complainant has waived or forfeited his right to claim such relief by 

claiming a withdrawal benefit.  Therefore, the complainant terminated 

his membership with the first respondent and received all the benefits 

which may be due to him. The complainant thus, of his own free will, 

elected an option that resulted in him having no further claim against 

the first respondent for a disability benefit. 

 

5.10 The Rules of the first respondent provide that where a member has 

previously received a disability benefit, the board has a discretion to 

exclude the member from receiving a further benefit. In this instance, 

the board considered the complainant’s claims history. The 

complainant was previously diagnosed with a similar condition and 

declared medically unfit to perform the tasks required of him 

underground. The complainant completed a withdrawal claim form and 

a withdrawal benefit in the amount of R373 684.62 was paid to him on 

6 February 2016.  This Tribunal is satisfied that the complainant was 

paid the correct benefit in terms of the Rules of the first respondent.  

However, this Tribunal is concerned about the complainant’s behaviour 

where he can claim a disability then subject himself to the same 

working conditions that are detrimental to his condition, thereafter, seek 

to claim another benefit.  The first respondent should consider warning 

all its participating employers not to allow for instances like these as 

they impact negatively on the first respondent’s administration and 

Rules.  This kind of behaviour is also contrary to society’s good moral. 

In the event, the complaint should be dismissed.  
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[6] ORDER 

 

1. In the result, the complaint cannot succeed and is hereby dismissed.  

 

 

DATED AT PRETORIA ON THIS 28TH DAY OF SEPTEMBER 2016 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  
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Parties unrepresented 

     

 


