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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): HT MASHABA (“complainant”) v ABSA PENSION FUND 

(“first respondent”); ABSA CONSULTANTS & ACTUARIES (PTY) LTD (“second 

respondent”) AND ABSA BANK LIMITED (“third respondent”) 

 

[1]  INTRODUCTION   

 

1.1  The complaint concerns the withholding of the complainant’s 

withdrawal benefit in terms of section 37D(1)(b)(ii) of the Act.  

 

1.2 The complaint was received by this Tribunal on 21 February 2017. On          

24 February 2017, a letter acknowledging receipt thereof was sent to 

the complainant. On the same date, the complaint was forwarded to 

the respondents, affording them an opportunity to submit responses to 

the complaint by 27 March 2017. On 27 March 2017, a response was 

received from the second respondent. No response was received from 
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the third respondent. No further submissions were received from the 

parties.  

 

1.3 Having reviewed the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was in the employ of the third respondent from             

11 August 2013 until 2 December 2015, at which stage her service was 

terminated. The complainant was a member of the first respondent by 

virtue of her employment with the third respondent. The first 

respondent is administered by the second respondent. 

 

2.2 The circumstances leading to the termination of the complainant’s 

service are that she was suspected of having committed fraud which 

allegedly caused damage to the third respondent.  

 

2.3 The third respondent instituted a criminal case of fraud against            

the complainant at the Brooklyn Police Station under case number 

CAS: 673/01/2016.   

 

[3] COMPLAINT 

 

 3.1 The complainant submits that she was suspended from her service on 

suspicion that she was involved in fraudulent activities, which resulted 

in linking five of her accounts with her cellular phone number. She 

avers that the third respondent’s customer was defrauded in an amount 

of approximately R119 000.00 and a crime syndicate tried to transfer 

some money into her bank account. She states that she informed the 

third respondent that she was not involved in the fraudulent 

transactions.  
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 3.2 She further avers that she received an SMS from the first respondent 

indicating that the South African Revenue Services (“SARS”) had 

approved her application for her benefit and payment was to be made 

soon. Upon realising that her benefit had not been paid, she followed-

up with the first respondent and she was informed that reasons for her 

dismissal were being awaited from the third respondent. She was 

promised that the payment would be made on 9 January 2017. When 

no payment was made as promised, she made a follow-up and 

eventually she was informed that the third respondent requested that 

her benefit be withheld until her criminal case was finalised in court. 

 

 3.3 The complainant states that she has not been to Sychelles, however, 

she had access to Barclays account in Sychelles. She avers that police 

tried to arrest her, however, due to lack of evidence as funds were not 

paid into her bank account, she was reinstated into her position at 

work. She indicates that she sought answers from the third respondent 

with respect to the treatment she had received during the investigation 

and even lodged a complaint with the Chief Executive Officer of the 

third respondent. Whilst she was awaiting a response, based on 

information received from the police on 19 September 2016 that she 

was in communication with the criminal syndicate on 17 and               

19 January 2017, she was subjected to a disciplinary hearing. 

Eventually, she was dismissed on the strength of the report from the 

police for dishonesty. 

 

 3.4 The complainant denies being involved in fraudulent activities and 

requests this Tribunal to order the first respondent to pay her 

withdrawal benefit.     

 

[4]  RESPONSE 

 

 First and second respondents  



 

 

4 

 

 4.1 The second respondent submitted a response in its capacity as the 

administrator of the first respondent. It confirms that the complainant 

was in the permanent employ of the third respondent from                     

1 September 2013 until 2 December 216.  

 

 4.2 It advises that the total value of the complainant’s share in the fund on 

the date of exit amounted to R89 149.44. It submits that the third 

respondent advised it on 5 January 2017 that the complainant had 

been dismissed after being suspected of having committed fraud and 

requested it to withhold payment of her withdrawal benefit until the 

investigation and criminal proceedings were finalised. It further submits 

that it was advised by the Forensics Department of the third 

respondent that the complainant was alleged to be linked to a 

syndicate that defrauded the third respondent’s client of an amount of 

approximately R100 000.00 and that the investigation was on-going.  

 

 4.3 It submits that the third respondent instituted a criminal case of fraud 

against the complainant at the Brooklyn Police Station under case 

number CAS: 673/01/2016. It submits that the complainant’s 

withdrawal benefit is being withheld in terms of section 37D of the Act 

due to the on-going investigation against her.  

 

 

 

 

 Third respondent 

 

4.4 The third respondent was afforded an opportunity to comment on the 

allegations made against it, as required by section 30F of the Act. No 

response was received from it. In the circumstances, this Tribunal has 

no other alternative but to dispose of the matter on the basis of 

available facts. 
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[5]  DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue that falls for determination is whether or not the withholding 

of the complainant’s withdrawal benefit is lawful. 

  

5.2 As a general rule, section 37A of the Act provides that pension benefits 

shall not be reducible, transferable or executable. The object of section 

37A is to protect members’ pension benefits. However, there are 

exceptions to this principle in certain circumstances. Section 

37D(1)(b)(ii) is one of the exceptions to the general rule. It provides 

that: 

 

    “(1) A registered fund may- 

 

(a) … 

(b) deduct any amount due by a member to his employer on the 

date of his retirement or on which he ceases to be a member of 

the fund, in respect of- 

 

(i)       … 

(ii) compensation (including any legal costs recoverable 

from the member in a matter contemplated in 

subparagraph (bb)) in respect of any damage caused 

to the employer by reason of any theft, dishonesty, 

fraud or misconduct by the member, and in respect of 

which- 

 

(aa) the member has in writing admitted liability to 

the employer; or 

 

(bb) judgment has been obtained against the 

member in any court, including a 

magistrate’s court, 
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from any benefit payable in respect of the member or a 

beneficiary in terms of the rules of the fund, and pay such 

amount to the employer concerned;”  

 

5.3 On a plain reading of the provision, section 37D(1)(b)(ii) does not 

authorise the withholding of a member’s benefit where he/she is 

potentially liable for theft, fraud or misconduct against the employer. 

The lacuna in this provision would have rendered it abortive in 

circumstances where the fund is not already in possession of a court 

order by the time the member terminates his/her membership. As a 

result, the court gave the section a purposive interpretation and found 

that, to give it efficacy, section 37D(1)(b)(ii) must be read to confer a 

discretion on the fund to withhold the member’s withdrawal benefit 

pending the finalisation of the proceedings against him/her (see 

Highveld Steel and Vanadium Corporation Ltd v Oosthuizen [2009] 1 

BPLR 1 (SCA)).   

  

5.4 Rule 8.11 of the first respondent, which deals with deductions from 

benefits, provides as follows: 

 

“8.11.1 Subject to the provisions of the ACT, the ADMINISTRATOR will, 

at the request of the EMPLOYER, the FUND, the MEMBER or the 

BENEFICIARY, as the case may be, recover the following 

amounts from benefits payable in terms of the RULES and where 

necessary, pay the amounts to the person or body to whom the 

amounts are due: 

 

     8.11.1.1… 

 

                8.11.1.2 compensation for any loss suffered by the 

EMPLOYER as a result of theft, misconduct, fraud or 

dishonesty by the MEMBER and in respect of which 

the MEMBER has admitted liability in writing or in 

respect of which a court judgement sounding in 

money against the MEMBER has been obtained..; 

 

  8.11.2     .... 
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             8.11.3 The TRUSTEES will have the right to withhold payment of benefits 

to which a MEMBER or BENEFICIARY is entitled in terms of the 

RULES pending the determination or acknowledgement of liability 

in terms of RULE 8.11.1.2; subject to the waiting period being 

reasonable taking into account the relevant circumstances and 

subject to the following provisions; provided that interest at a rate 

determined by the TRUSTEES taking into account the 

INVESTMENT PORTFOLIO in which the assets, representing the 

MEMBER’S interest in the FUND, are invested, will be added to 

the benefit during the waiting period:  

 

                                               8.11.3.1 The amount being withheld will not exceed the 

amount that may be deducted in terms of the 

provisions of Section 37D(1)(b)(ii) of the ACT;; 

 

                             8.11.3.2 The TRUSTEES in their reasonable discretion are 

satisfied that the EMPLOYER has made out a prima 

facie case...”  

 

 The rules of the first respondent provide for a benefit to be withheld 

pending the outcome of a criminal charge against its member. 

 

5.5 Therefore, the rules of the first respondent correlate with the provisions 

of section 37D(1)(b)(ii) in that they allow deductions from benefits due 

or payable to a member. 

 

5.6 The object of section 37D(1)(b)(ii) is to protect the employer’s right to 

pursue the recovery of money misappropriated by its employees. It is a 

fact that there are lengthy delays in finalising cases of this nature and 

as a result, it might take some time for the case against the 

complainant to be finalised. Thus, payment of a benefit to a member 

whilst awaiting the outcome of a civil or criminal case might render that 

outcome futile, in particular if it is in favour of the employer.   

 

 5.7 It was submitted by the second respondent that the complainant is 

alleged to have committed an act of fraud against the third 
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respondent’s client which is the basis for withholding her withdrawal 

benefit. It has also been submitted that criminal proceedings have been 

instituted against her in order for the third respondent to recover the 

damage it suffered.  

 

 5.8 However, the third respondent’s right to claim the damages against the 

complainant is not absolute and cannot be exercised arbitrarily. This 

Tribunal verified with Detective Maponya from the Brooklyn Police 

Station that the matter is still under investigation and that the docket 

will be submitted to the National Prosecuting Authority (“NPA”) for 

guidance. The third respondent must therefore, ensure that it assists 

the South African Police Service (“SAPS” and the National Prosecuting 

Authority in the speedy finalisation of the criminal proceedings 

instituted against the complainant. The first respondent must also 

monitor the progress of the criminal proceedings to ensure that they 

are not protracted to the prejudice of the complainant. On the other 

hand, this Tribunal is cognisant of the complainant’s contention that 

she is innocent and that there is no evidence linking her to the 

commission of any alleged offences. Unfortunately, it is not for this 

Tribunal to make a call with respect to whether or not the complainant 

has a case to answer and that is the exclusive preserve of the NPA 

and the SAPS, who according to the available facts are seized with the 

issue. It is therefore, the criminal justice route which involves the NPA, 

the SAPS and courts that will bring finality to the matter.      

 

 5.9 In the circumstances, no evidence has been adduced to indicate that 

the third respondent is involved in wilful and malicious conduct to 

deliberately frustrate the finalisation of the criminal proceedings against 

the complainant. Therefore, the relief sought by the complainant cannot 

be granted. However, in the event that the NPA decides that there is no 

case to answer by the complainant and no civil proceedings have been 

instituted against her, the first respondent must release her benefit. 
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[6] ORDER 

 

1. In the result, this complaint cannot succeed and is hereby dismissed.  

 

 

DATED IN PRETORIA ON THIS 06TH DAY OF JUNE 2017 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

  

 

Section 30M filing: High Court 

Parties unrepresented 

     

 

 

 

 

 

 

 

 

 

 

 

 


